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two manu pt Tees ale wrote 


by different Hands, upon the ſame 
subject: However he flatters him 
ſelf that this Work has ſome Merit, 
Das he has not flaviſhly copied after 


either; ; but has endeavoured with 
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A VIDENCE is two-fold 3 Written, 
and not written. Written Evidence - 
"IF Public. 2. Private, between, | 
and Fay: ft = 
1. Public, and mut i is Ulewile ewocfole. 
1. Records. 2, Matters of an inferior Natute. 
1. Records. Theſe are the Memorials of the 
Legiſlature, and of the King's Courtsof Juſtice, | 
and are authentic beyond all Manner of Con- 
tradiftion ; for there can be no greater De- 
monſtration in a Court of Juſtice, than to 
—_ to its own Tranſactions ; But being 
gs, to which every Man has a Right 
to ae Recourſe, they cannot be transferred 
from Place to Place to ſerve a private Purpoſe, 
and therefore the Copies of them muſt be al- 
towed in evidence; for ſince you cannot have 
the Original, the beſt Evidence you' can have 
of * is 4 true 1 But a Copy of a 


Copy 


2 5 The TuroRY of EVIDENCE. 


Copy is no Evidence, for the Rule demands 
the beſt Evidence the Nature of the Thing 
=: admits; and the further off any thing lies 
=. from the firſt original Truth, the weaker muſt 
. be the Evidence ; beſide, there muſt be a 
| | Chaſm in the Proof, for it cannot peer that 
dhe firſt was a true Copy 
The firſt Sort of Records are Acts of Par- 
liament: Theſe are the Memorials of the Le- 
giſlature, and therefore are the higheſt and 
moſt abſolute Proof; and they either relate to 
the Kingdom in general, and are called ge- 
al Acts of Parliament, or only to the Con- 


a Private Perk INs and are thence com 


Fo Hob. 227. ral Act of Parkament i is FE No- 
|, Cr. Jac. 112, tice, of by the Judges and Jury without be- 
T3 ing pleaded; but a particular Act is not taken 
Notice of without being pleaded; for the 

Court cannot judge of particular Laws which 

do not concern the whole Kingdom, unleſs 

that Law be exhibited to the Court: For they 

| are obliged by their Oaths to judge of all Mat- 
5 ters coming before them Secundum Leges et 
"© Conſuetudinem Anglie, and therefore they can- 

| not be obliged ex icio to take Notice of a 
particular Law, becauſe it is not Lex Angliæ, 
a Law relating to the whole Kingdom; and 
therefore, like all other, private Matters, 
it muſt be brought before them to jus ge 
- thereon, ........ EPs 
But a private Act of 8 or any 
other private Record, may be brought before 
the Jury, if it relate to the Iſſue in Queſtion, 
Pop Fel: it be not pleaded ; for the Jury: * 


— 


* 1 9 1 


ads 


hes 
uſt 


hat 


: The "HE OR * of E VID EN CE. 
to find the Truth of the Fact in Gin 


according to the Evidence brought before 


them; and therefore if the private Act does 
evince the Truth of the Matter in Queſtion, . _ 
it is as proper Evidence to the Jury as '. 
Record, or any other Evidence whatever: 
Nay, ſince ſuch Records are moſt authentic, 


it is the propereſt Sort of Evidence. 


On an Attaint, a particular Act of Parlia- nes 227. 
ment cannot be given in Evidence to the pv. 129. 
Grand Jury, 
dence to — Petit Jury; for ſince on the At- 
taint the former Verdict is called in Queſtion, 
and the Jury is to be puniſhed for the Iniquity 
of that Verdict, it follows, of Conſequence, 


that no more Evidence can be given, than 


as offered to the Petit Jury, for they could 
ot make any Diſcernment but upon the Evi- 


dence offered, and therefore ought not to be 


alled in Queſtion upon. different: Evidence... 

But a general Statute may be. offered. in fob 
vidence to the Grand Jury in an Attaint, 
hough, it was not offered in Evidence to the 
Petit Jury ; becauſe of a general Law every 
Perſon, who. lives under it is ſuppoſed to take 
otice, and, by Conſequence, the firſt Jury 

n their Decifion. were obliged to underſtand 
„otherwiſe they ought to 1 50 referred it 
ack to the Deciſion of the Court; for when 
e Jury take upon them to judge of the whole 
Matter, they do at their Peril take upon them- 
Elves the Underſtanding of the Law : And if 
e Petit Jury have judged without being ap- 
KN of the general Law of the r 


|  aught to be; 6 that may ne 


14 


which was not given in Exẽi :. 
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e Were to the Grand Jury, who may 
made fenfible of ſuch general Laws on 
Which their Judgment muſt be founded. 
4 Co. 16. Now the Diſtinction between a general and 


| 3 Law is, Whatever concerns the 
ingdom in general, is a general Law; what- 
ever concerns a particular Species of Men, or 
; ſome Individuals, is a Fernen Law, and 
Pg al maß be pleadec. | 
e, OE nr this Definition it is plain, that the | 
e Law may be both general and parti- 
cular in different heb gr, 3 Fac. 1. 
againſt Recuſants is e in diſabling them 
to preſent; yet the Raule giving their Pre- 
ſentations to the Univerſities muſt be e 
or found. 
4 Co. 76. A Law which concerns the King is at ne- 
—- wa Law, becauſe he is the Head and Union 
of the Commonwealth. A Law that concerns 
all Lords, is a general Law, becauſe it con- 
1:- <-"' cerns the whole Property of the Kingdom, i 
being all held under Lords mediate or imme- 
diate. But a Law that concerns only the 
Nobility, or Lords Spiritual, is a particular 
Law, becauſe it relates to no more than one 
Set of Perſons; as if a Law makes them lia- 
ble to ſuch and ſuch Proceſs. Yet, perhaps, 
if 4 Law related to the Body of the rage, 
it would be deemed a x Law, for as 
ſuch they are Part of he” Legiſlature, * 
What relates: to the Conſtitution is is a general 
Laws N 
What FRA t6 al Officer ficers in 95 Al, is a 
 geheral Law, becauſe it concerns the univerſal 
1 of iſtics ; as s that Sheriff 


r 


18 Els. 11. 
ſpiritual Perſons is particular, as the AG * 


or Pariſhes is ſpeciall. ä 


and that is where they make void any le 


" The T RL EV weden 


or hor: Officer ſhould: * 2 Reward for his 8 


Office. But if it relates only to particular Oth- 
cers, as to Sheriffs (23 H. 6. 10.) it. War 


cular Law. 


What Nate t to all ſpiritual Perſons, 5 9 5 
general Law, inaſmuch as the Religion of the 


Kingdom is the general Concernment of the 
whole Kingdom, as 21 H. 8. 13 Elia. 85 
But what relates to one Set of 


11 Elia. of Biſhops Leaſes. 
An Act that comprehends all Trades in ge- 
neral, becauſe it relates to Traffic in general: 


But an Act that relates to See or Butchers | 


is particular. 
If the Matter of a * ber never {o-ſpecial 


; Pp if it relates equally to all, it is à gene 


aw: But a Law "6G: to. ſome Suns 


But there are ſome Caſes, in which bot 
public and private Statutes ought to bepleadec 


Solemnities ; for in this Caſe, the Conſtruction 

of the Law is, not that the ſolemn. Contrach 

fo de deemed perfect Nullities, but that 
* are voidable by the Parties p 

fa Contracts : And one Reals: of this Con- 

ſtruction ariſes from this Rule, in expounding 


Statutes, uz. Quuſguit pofeſi renunciare Furs 


pro ſe introducto. t if ſuch Contracts were 


reju diced by 5 


conſtrued, to be perfect Nullities, that Rulss 


muſt be laid aſide, and the P. 


Benefit by the Law, whether he would or not. | | N 0 
And . ſuch Acts of Parliament muſt alt 


. * the} 


* receive 75 


Co. 119. 
ah 72. 
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take the Benefit of them. Another Reaſon 


of this Conſtruction is, becauſe what ſhall 


conſtitute the Solemnities of a Contract, is 


Matter of Law, and ſo it is Matter of Law 
how theſe Solemnities ought to be defeated 


and deſtroyed. And inaſmuch as it is Mat- 


ter of Law by what Solemnities a Contract 


„ conſtituted, therefore, when any 


Action is founded upon any ſolemn Contract, 
that Contract ought to be proffered to the 
Court : Now it were prepoſterous that the 
Law ſhould require the Code to be offered 
to the Court, that it may appear to be legally 
made, and that it ſhould not require it to be 


offered to the Court how it is defeated: Both 
: certainly muſt be determined by the fame Js 


434 


dicature. „ 


Therefore you cannot give the Act of Elia. 


touching uſurious Contracts in Evidence on 


the general Iſſue, though a general I Law, Dus 


it Gught to be pleaded. 


dd the Statute of Sheriffs Bonds cannot be 
given in Evidence on the general lle, but 
| ought 1 to be pleaded. . $I 


So a Fine is made void by the Statute of 


An, 2 2. 6 1. . but conſtrued only to be 


Voidable. 

- "And a Recovery by u Wife wick 4 ſecond 
Huſband i 18 made void by Tx H. 8. but ot 
ſirued only voidable. a ene 


1 41 


upon a penal Statüte, and there is another 


Skatute tk at exempts or diſcharges the Defen- 
dant from the Penalty; ; this ought to be plead- 


ed, "and cannot be oi in Evidence on the 


png 


| \ 
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If an Action or Information be Wü 5 


erer 


* 
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* 
” 
1232 G TS 1 1 


N 


ä 


D Ag, 


Denial of the Plaintiff's Declaration, and the 


The Tnroxy of EVIDENCE: 
general Iſſue: For the general ide n de A 


Plaintiff has proved him Guilty, when he has 
proved him within the Law upon which he has 
founded his Declaration, ſo that the Plaintiff 
has performed what he has undertaken: But if 


* 
. 


the Defendant would exempt himſelf from the 


Charge, he ſhould not have denied the De- 


claration, but have ſewn the L that dif- 


charges hin & 9984 
Another Differencx is taken Wewer hd 
the Proviſo is Matter of F act, and en, it 


is Matter of Law. th FUE > 4D 


For where it is mere Matter of Fact, —_ 


be given in Evidence; as if an Action of 


Debt be brought againſt a ſpiritual Perſon for N 
taking a Farm, the Defendant pleads quod nuon 


hahuit nec tenuit ad firmam contra formam Sta- 
tuti; upon this Iſſue is joined: he Defendant 


may give in Evidence that it was for the Main- 
tenance of his Houſe, according to the Pro- 
| viſo in the Statute; But on an Information 
on 5 E. G. c. 4. for Ingroſſin "gy the Defend: | 


ant cannot, upon the general Iſſue, give in 
Evidenee a Licence oſ three Juſtices, accord- 


ing to the Proviſo i Becauſe whether there 


be a ſufficient Authority given is Matter of 


Law, and therefore cannot de 88 in Evi- 
en but muſt be pleaded. 


A ſaving Proviſo may be given in Evidence, DO he 

on the general Iſſue, becauſe if the Party is 2 Ro.Ab.694- 
within the Proviſo, he is not — 1 
Body of the Act on Which the Action 


founded. 


B 4 of 


"a leq T1 11 
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. * "i of EVIDENCE: 
Tri, per pais, Of general Acts of Parliament the printed 


r ir. 446. tatute Book is Evidence: Not that the print- | 
ed Statutes are the perfect and authentic Co- 


7 of the Records ee ee but every Per- 


is ſuppoſed to know the Law, and there- 


fore the printed Statutes are allowed to be 
Evidence, becauſe they are the Hints of that, 

- which. is ſuppoſed to be lodged in every Mag' $ 
Mind already. 


But! in A* Acts tsof Parliament, the print | 


© > 


1 : But + Party ou = to hs a Copy 9 


compared with the Hs Roll, for they 
ge not conſidered as alroady lodged 1 in the 
finds of the People. 


Ca.K, B. 216. 5. . However a, private Act of temen thar | 


is in Print. that concerns a whole County, as 


| "0 ; the Act of Bedford. Levels; may be given in 


Evidence, without comparing it with the Re- 
Goodright cord. So the Act for rebuilding Tiverton. And 
&. Skinner, theſe: Things are the rather admitted, becauſe 
g. they gain ſome Authority from being printed 
1 by the King's Printer; and, beſides, from the 
Notoriety of the Subject of them, they are 
ſuppoſed not to be wholly unknown. And 

for. this Reaſon, printed Copies of other 


Things of as public a Nature have been ad- 


mitted in Evidence, without being compatr 
Ca. K. B. en with the 2 as the printed Procla- 
mation for the Peace, which was admitted 
to he read Sanden Ae Yrs” 
Record in Chancery 


. 4 
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ted | 

nt- Records, and they are W under Seal, 

-0+ nd not under Seal. 

er- WW Firſt, under Seal; and EA are » calle Ex- 

e- mplifications, and are of better Credit than 

be iny ſworn Copy; for the Courts of Juſtice, 

at, at put their Seals to the Copy, are ſuppoſed 

D's ore capable to examine, and more exact 

and critical in their Examination, than an- 

nt- other Perſon is or can be. 

re- Exemplifications are two- fold; nach aha | 

ral NRBroad po" and under the Seal of the | 

py Court. 

ey Firſt, under: the Broad Seats and fack Ears 8 Sid. 87 
emplifications are of themſclves Records of 


che greateſt Validity, and to which the Jury 


ought. to give Credit under the Ponalty of an 
Attaint. 


Broad Seal, it muſt either be a Record . 
the Court of Chancery, or be ſent for into 
the Court of Chancery by Certiorari, which 
is the Center of all the um. and from 
thence the Subject receives a Y undef ny 
Atteſtation. of the Great Seal. 


| Ba it is recited that a certain Office was 
before granted to J. S. and that J. S. ſurren- 
dered it to the King. who accepted the ſame, 


avoid the Title of J. S. but the Record of 
che Surrender muſt be ſhewn, or a true Copy 


the beſt Evidence the Nature of the Thing 
will admit; and it would be of dangerous 


79 . « 
9 


33 


The next Thing is the Copies of all o 5 


and granted it to F. D. this is not enough to 


of it, for the Recital of ſuch Surrender is not 


When a Recurd is e * the 3 Inſt. 173. 


If Letters Patent are given in Riders ins Ro. Ab. 678 


" * bs 4 N was e 
n i * "I? 5 
. N 

A 


vo 
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Sener if, by ſuch Sort of 8 
a Man's Title night be avoided. But if Let- 
ters Patent were given in Evidence whereby 
a particular Eſtate is granted, and after Let-| 
ters Patent are thereon granted, whereby, in 
Conſideration of the firſt Letters Patent, the 
_ King grants a particular Eſtate to the Party; 
this is a good Proof of a Surrender, for the 
taking * an Eſtate by the ſecond Letters Pa- 
tent is a Surrender of the firſt : Now the 
ſecond Letters Patent are the beſt Proof of the 
taking ſuch Eftate ; and then the Surrender is | 
2 Vent. 170. 1 Operation and Conſtruction of Law. And 
in the Caſe fiſt put, if the Defendant will 
take Advantage of the Recital of a former 
Grant, as Proof of ſuch former Grant, he 
will be bound by the Recital of the Surren- 
der; for if he will take any Advantage of 
-the Recital, he muſt admit the whole; but if 
he produces the former Patent, that will put 
2 Lev, r08. the: Plaintiff to produce the Surrender. —89 
| ik Letters Patent recite a former Grant to an- 
other, and grant the Office to'commence from 
; this Determination thereof, the Party claiming 
under the ſecond, muſt produce a' Copy of 
tlie firſt Grant, that the Court may ſee that 
determined; for there can he no other 
Proof of the Determination of the Grant, but 
the Grant itſelf, though perhaps in ſuch Caſe, 
if the Recital was that it was determined, 
the whole Recital would be taken Fo 
cher. ag 25 . : yt; 5 
Nothing but Records mies alla 
the Broad Seal-may be admitted in Evidence, 
ſoy theſe being FOI by the proper Officet 


tf 
of 
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tion 1 every Court from all ade and Corrup- 
Let- Won, are ſuppoſed to be fo fair and unblotted, 
reby {What there can be no Danger in the Exemplii- 
Let- Nation. But the Exemplification of Deeds 

y, in Minder the Broad Seal cannot be admitted in 
the WW. idence, for they being in the Cuſtody of 
ty ; Ihe Party, and not of the Law, are ſubject to 
the NRaſures and Interlineations, and therefore 
Pa- ght to be produced themſelves, as the beſt 


W of the Contract. 


the BF When any Record is excingliſied; this had. 3 oft 173. 

er is ¶nuſt be exemplified, for the Conſtruction. ; 
And WWnuſt be taken from a View of the whole ta. 
will en together. However this Rule is to be 


taken with ſome Reſtriction. In Caſes of In- 
quiſition po? Morrem, and ſuch private Of- 


RV 
IEP: , 


'en- ices, you cannot read the Return without 
2 Alſo reading the Commiſſion. But in Caſes 
it it 


df more general Concern, ſuch as the Mini- 
Wier's Return to the Commiſſion in H. 8. 3 
Time, to enquire into the Value of Livings, 3 


an- Wt would be of ill Conſequence to oblige the po 
om Parties to take Copies of . the whole Nerd; 2. %% % 
ing and the Commiſſion is a Thing of ſuch public © 

of NNotoriety, that it requires no Proof. 


Secondly, The ſecond Sort of Copies . 


ner er Seal are the Exemplifications under the 
Dut Seal of the Court, and they are of higher Cre- 
ſe, dit than a ſworn Copy, for the Reaſons for- 
ed, merly mentioned; or ſuch Exemplifications 
ze- ean only be of the er of the Court, un- 


der whoſe Seal they are exempliſide. 
The ſecond Sort of Copies are thoſe, that 
are not under Seal, and oy are likewiſe 


N 1. Sworn Copies. 2. Office 0. 
irſt, 
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Firſt, Sworn copies: : Theſe muſt be of 
the Records brought into Court in Parch- 
ment, and not of a Judgment in Paper ſigned 
by the Maſter, though upon ſuch Judgment you 
map take out Execution; for it does not be- 
come a permanent Matter, till it be delivered 
into Court, and, is there fixed as a Roll of the 
Court, and, until it becomes a Roll of the 
Court, it is transferable any where, and 
ſo does not come under the Reaſon of the 
Law, that! permits us to give a Copy i in E 
„ TO 
0d 119, Where a Record is loſt a Copy of it may 
Salk, Ba be admitted without ſwearing it a true Copy, 
for the Record is in the Cuſtody of the Law, 
and therefore, if loſt, there ought to be no 
Anjury ariſing. to the Party's Ri ight, and con- 
ſequently the Copy muſt be . without 
{wearing any”. Examination of it, ſince there 
is nothing with Which it can be compared. 
But, in uch Caſes, the Inſtrument muſt be 
according to the Rule required by the Civil 
Corvin. Dig. Law, Vetuſtate Lemparis aut Judictaria Geer 
292. | nitione roborat „ 
So the Copy of a Decree of Tythe, in ir 


1 Vent. . 


without proving it a true Copy, b Rue: * 
+1 gn is 1 

6 Copy. of. a Recovery of 3 in an- 
| cient Demetne was given in Evidence where 

the origin al was loſt, and Poſſeſſion had gone 

- along time according to the Recovery. * 

2 Inf. 153. When a Man gives in Evidence a ſworn 
ge Cc opy of a Record, be muſt give the Copy of 
the e whole Reco in Evidence, 


* 


r an Seed DAN A. . 


London, has, often been given in 2 1 id 


| out an Oath: 


xe Tus oxy of EVIDENCE, 


dent or ſubſequent Words or Sentence may 
vary the whole Senſe and Import of the Thing 


roduced, and give it quite another Face; 


and therefore ſo much at leaſt in all Caſes Poſt. 


ought to be produced as concerns wan 


in queſtion. 


Secondly, An Office Copy 4 Here a Diffe- 
rence is to be taken between a Copy Authen- 


ticated by a Perſon truſted for that Purpoſe, . 
| for there, that Copy is Evidence without 
Proof ; and a Copy given out by an Officer of 
| the Court, who is not truſted for that Pur - 


poſe, Which i is not Evidence without om 


it actually examined. 


The Reaſon of the 1 Difference is, i | that 
where the Law has appoinced a Perton for 
any Purpoſe, the Law muſt truſt him as far 
as he acts under its Authority; therefore the 
Chirograph of a Fine is Evidence of ſuch 
Fine, becauſe the Chirographer is 
to give out Copies of the Agreements be- 


"tween the ee that are Bom of Re- 


LS 


cord. 


Ss e nt B Deed is inrolled, the 1 | 


ment of the Inrolment is Evidence without 5% 5 


further Proof of the Deed, becauſe the Of 


ficer is intruſted to autheraitace tacks Dell... 


by Intolment: But if the Officer of the Court 


makes out a Copy, when he is not intruſted to 


that Purpoſe, ought to prove it exami - 
ned, becauſe, e no Part of his Office, he 
18 but 2 private Man, and à private Mans 
mere . ought. not to be credited Wwith⸗ 

erefore it is not e ha 
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though it be examined by the Clerk of the 
Treaſury, becauſe it is no Part of the neceſ- 
ſary Office of ſuch a Clerk, for he is only in- 
truſted to keep the Records for. the Benefit of 
all Men's Peruſal, and not to make out Copies 
of them.—So if the Deed inrolled be loſt, and 


the Clerk of the Peace make out a Copy of 


the Inrolment, that is no Evidence without 


proving of it examined, becauſe the Clerk is 


truſted to authenticate the Deed itielf by In- 


rolment, and not to give out Copies of the In- 


_ rolment. TE 

The Office Copies of Depoſitions are Evi- 
| dence in Chancery but not at Common Law, 
without Examination with the Roll; for 
though that Court have for their own Con- 


venience impowered their Officers to make 
out ſuch Copies as ſhould be Evidence; yet 


the particular Rules of their Courts are not 


taken Notice of by the Courts of Common 


Law, and Geralores it is not Evidence 1 in thoſe 
Courts. io! 5 

Where the Fine is to be proved with V 
clamations, (as it muſt be to bar a Stranger) 
the Proclamations muſt be examined with the 
Roll, for the Chirographer is authorized by 
the Common Law to make out Copies to the 
Parties of the Fine itſelf, yet is not appoint- 
ed by the Statute to copy the Proclamations, 
and therefore his Indorſement on the * of 
the Fine is not binding 

Having thus ſhewed how. the Ricard is to 


be given in Evidence by producing a, "i . 


ve muſt next inquire in what Manner, 
in what * they ought to be ae 


. 


[ 
/ 
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1 regularly true, that where the Re- 
— is pleaded, and appears in the Allegati- 1 
ons, it muſt be tried by the Court on the Il. 
ſue of Nul tiel Record, ber in ſuch, Caſe the e 
Record itſelf muſt be produced, in caſe it is = 
Ja Record of the ſame Court; and in caſe it ' 
is a Record of another Court, then an Ro. 
plification of it muſt be brought in /ub pw -. 1 
Sigilli: But to this there is this Exception, 8 
ee where the Record: is Inducement and „ 
not the Giſt of the Action, there it is not of 1 
itſelf traverſable, but muſt be given in Evi» | | 
| dence on the Proof of the Declaration; for no- 
thing can be of itſelf traverſable, that does not 
make a full End of the Matter, and it cannot 
make a full End of the Matter, if Fact is join- . 
ed with it; in ſuch Caſe; therefore, the Iſſue 4 


| muſt be upon Fact, and tried by a Jury, and "* 
the Record may be given in Evidence to ſup- I 


port the Fact, and whenever a Record is of- 
fered to a Jury, any of the aforementioned 
Copies are Evidence. Ain 
2. As to Recoveries and Judgments. A "A 1 Mod. 117. 
pe doth not lie againſt a Perſon that is not | 
eile of the Freehold, therefore when you 
ſhew a Recovery, you muſt prove Seiſin in | 
the Tenant to the Præcipe: However, in an OY 
ancient Recovery, Seiſin will be preſumed, 
eſpecially where Poſſeſſion has gone agreeable ; 
to it ever ſince, for that fortifies:the Preſi 15 
tion, that every thing is rightly 2 4 
But, in a modern Recovery, Seiſin 
muſt be proved, becauſe, from __ Recency | 
of, the ae 1. e 8 and the 
A 4 Fellen 


bet 
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2 Ro. Ab. 305 If there be a Tenant for Life, a 


men 3 


has no immediate Eſtate of Freehold; and a 


Remainder Man is not bound by a Recovery 
had againſt Tenant for Life, unleſs he eomes 
in u 


no Title at all; and when Tenant in Tail is 


ver after recover in a Formedon. 


hall be valid. 
intitled to the firſt Eſtate for Life, or other 


Act, where any Perſon has or ſhall purchaſe, 
for a valuable Conſideration, any Eſtate, Wierer 
of a Recovery was neceſſary to complete the 
Title, ſuch Perſon, and all claiming under 
him, having been in Poſſeſſion from the Time 
of ſuch Purchaſe; ſhall and may, after the 
End of twen 


i enen, DEI 41 
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Preſumption is not in ſuch Caſe equally fort 
_ fied by the ſubſequent Poſſeſſion. 


in Tail, and they join in a common Recovery 
with ſingle Voucher, this will not bar the 
Tail; becauſe the Præcipe is brought againſt 
both as joint Tenants, and he in Remainder 


the aid Prayer, or as a'Vouchee u 

on a double Voucher; for where any Perfin 2 
is properly in Court and does not defend 
his Title, he is barred as well as if he had 


barred for want of Title, the Iſſue can ne- 


By 14 G. 2. c. 20. it is enacted, That all 
common Recoveries ſuffered, or to be ſuffered, | 

without any Surrender of the Leaſes for Life, 
Provided it ſhall not extend | 
to make any Recovery valid, unleſs the Perſon 


greater Eſtate, has or ſhall convey, or join in 
conveying, an Eſtate for Life-at leaſt to the 
Tenant to the Præcipe. And by the ſame 


Vears from the Time of ſuch 
duce in} Ryiderie®) the Deed! ma- 


of ſuch Recovery 
to the Writ, and if the Perſons joining in 


withſtanding) 
| nant to ſuch a Writ ſhall be levied or execu- 
| ted after the Time of the Judgment given 
and the Award of Seiſin; provided the ſame 
appear to be levied or executed before the 
End of the Term in which ſuch ny 
Was ſutfered, and the Perſons joining in ſue 

Recover 
= to ſuffer the ſame. 5 NO: 


The Tibonr bb f EVIDENCE: 


e Utes and the Deed ſo produced the Exe 
Wcution- thereof being duly | 

deemed ſufficient Evidence that ſuch Reco- 
very was duly ſuffered, in caſe no Record an 
pe found of ſuch Recovery, or the ſame ſhould 


appear not regularly entered : Provided that 


the Perſon making ſuch Deed had a ſufficient 
E Eſtate and Power to make a Tenant to the 
ar and to ſuffer ſuch common Reco- _ 


very.—lt is further enacted, That every com- 
mon Rerovery ſuffered, or to be ſuffered, 


| ſhall, after the Expiration of twenty Years, 


be: deemed valid; if it appears upon 
that 


the Face 
ere Was a Tenant 


ſuch Recovery had a ſufficient Eſtats or 


Power to ſuffer the ſame, notwithſta . — 
the Deed to make a Tenant to ſuch a Writ 
wa be loſt. It is further enacted, That e- 


ſhall- be deemed valid, not- 


Recovery 
the Fine or Deed making a Te- 


had u Aakaben Eſtate woe Power 
Though regularly ad Riirery of „ Juds - 


| ment is to be admitted in Evidence but aint 
| Parties or Privies, 
they may; as in the Caſe of The King : Su. #168 

and Hebaen,wherein an Information in Nature 


yet under ſome Circum- 
ſtances 


of a Ryo Warranto, a 1 ib of Ouſter was 
„ . ao 
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Ouſter of a third Perſon, the Mayor by when , 


The Turok of EVIDEN CB: 
allowed to be given in Evidence to prove the 


the Defendant was admitted. 5 

3. As to the Verdicts the Rule i is, That no. 
Verdict ſhall be given in Evidence, but be- 
tween ſuch who are Parties or Privies to it. 
Therefore if there be ſeveral Remainders l- 
mited- by the ſame Deed, a Verdict for one 
in Remainder ſhall be given in Evidence for 


one next in Remainder. 


But if there be a hc by Verdict 
againſt Tenant. for Life, this is no Evidenok | 
againſt the Reverſioner ; for the Tenant for 


| Life is ſeiſed in his own Right, and that 


Poſſeſſion is properly his own ; and he is at 
Liberty to pray in aid of the Reverſioner or 
not; and the Reverſioner cannot poſſibly con- 


trovert the Matter where no aid is prayed. 


But if he comes in upon an aid Prayer, he 
may have an Attaint, and conſequently the 
Verdict will be Evidence againſt him. 

If a Verdict be had on the ſame Point, 


Clarges 1700. and between the ſame Parties, it may be 
| pow in Evidence, though the Trial was not 


ad for the ſame Lands, for the Verdict in 
ſuch Caſe is a very perſwading Evidence; be- 
cauſe what twelve Men have already thought 
of the Fact may be ſuppoſed fit to direc the 
Determination of the preſent Jury; but then 


this Verdict ought to be between the ſame 
Parties, Ad otherwiſe a Man would be 


bound by a Deciſion, who had not the Liberty 


to croſs examine; and nothing can be more 


contrary to natural Juſtice, than that any Body 
ou be 1 by a Determination, 2 


) 


1 


e 
& | 
© . 
or 
as | 
at | 
Or | 
N- 
d. 
ae 
1e 


every Matter is Evidence, tl 
Proof of the Point in Queſt 
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he, or thoſe under whom. he 1 yas _ 

| not 45 Lit FN to controvett. But it is nf 

nece 9 that the Verdict ul be 1 Rela⸗ 
e ſa 


1 to 


me Land, for the Verdict is on- 
ly ſet up to prove the Point in it urn and 
ohne to n 


ion, 
2 Title between 4. 


If there be a Trial o 


Leſſee of B. end E. and arr Flagg be 
| 2 Trial between C. 7 gf E. and B. C. 


may give in Evidence the Verdict Rep again} 
or this was the Senſe of à former FAR 


ond 
— . Fe peer tiff) is a ae d 


a Perſon that — no Prejudice ah; hy, 
= 2gainſt B. could never give 775 Evidence, 
SIE turns on ſpe — 2h, 155 


cauſe if 


reap a 3 5 no Recon 
or Verdict hall be be given. 
ſuch whereof the Benefit ma —— wat 
Such F 50 5 ant, 4 48> 15 o 
Plaintiff, might have made Liſe, and give it 
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When i it is ſaid that a Verdict may be given 


in Evidence between the ſame Parties, it is to 
be underſtood with. this Reſtriction, that it 
is of a Matter which was in Iflue in the 
former Cauſe ; for otherwiſe it will not be al- 
lowed in Fvidehes, becauſe, if ſuch Verdict 
be falſe, there is no Redreſs, and the Jury 
are not liable to an Attaint. | 
The Exception of its * Res inter alios 
ace is not allowed againſt Verdicts in the 
Caſes of Cuſtoms and Tolls; for the Cuſtom 
and Toll is Lex loci, and Facts tending to 
_ that, may be 3 in Evidence by any 
erſon, as well as thoſe who have been Par- 


ties to ſuch Facts, or to ſuch Verdicts as have 


found and determined them; and in ſuch 
Caſe it is not material whether ſuch Verdicts 
are recent or ancient. 

Another Caſe, in which this See 
cry not to be allowed, is where the Fact 
to be provea is ſuch whereof Hearſay and Re- 

utation are Evidence, and therefore a ſpecial 
Verdict between other Parties, ſtating a Pedi- 
ee, would be Evidence to prove a Deſcent ; 
or in ſuch Caſe, what any of the Family, 
who are dead, have been heard to ſay, or the 
"Sdheval Reputation of the Family, Entries in 
Family Books, monumental Inſcriptions, Re- 
citals in Deeds, Sc. are allowed. And of this 
Opinion was Mr. Juſtice right in the Duke 
of Atho/'s Caſe, which Opinion is generally 
approved, though the Determination by the 
rel of the Court was contrary : Perhaps found- 


Ca. k. B. 343 ing themſelves on the Caſe of Sir iiliamClar- 


ges and * where 1 in a Trial at ww 
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; | only Queſtion Was upon the Legitimacy of 


che Duke of Albemarie, and the Court would 

o not ſuffer a former Verdict between other 

it Parties concerning other Land depending upon 

e che ſame Queſtion and Title to be read in 
Evidence: But there it did not appear either 

t from thelſſue or Verdict that the ſameQueſtion 

7 | was inquired into and determined. Beſide, 

; the giving a Verdict in Evidence to prove a 
particular Fact, viz. That Jobn had a Son 

- Thomas, is very different from giving it in 
Evidence to ſhew the Opinion of a former 

9 Jury, which is only their Deduction from a 

7 Variety of Facts proved to them. * 
. A Verdict will not be admitted in Evi- 
e dence without likewiſe producing a Copy of 

1 the Judgment founded upon it, becauſe it 

: may happen that the Judgment was arreſted, 

a or a new Trial granted; but this Rule does 
not hold in the Caſe of a Verdict on an Iſſue , 

t directed out of Chancery, becauſe it is not uc 
- uſual to enter up Judgment in ſuch Caſe 145. at 
1 WF and the Decree of the Court of Chancery is Delegate 
- & c<qually Proof that the Verdict was ſatisfaftq- 

; ry and ſtands in force. „ 
„ 4. As to Writs. When a Writ is only Fri. per pals, 
Inducement to the Action, the taking out the 7 
Wirrit may be proved without any Copy of it, 
becauſe poſſibly it might not be returned, and 

8 then it is no Record; but where the Writ 

: itſelf is the Giſt of the Action, you muſt 

7 have a Copy from the Record, inaſmuch'as 

- you are to have the utmoſt Evidence the Na- 

- ture of the Thing is capable of, and it cannot 

# ; Ws IRS | | Sy 3 F, 2 = $3 ad be- 


* 


he TI _—_— byibE Wen I | 
"pets the I of the Ach Wl i is re. 
14. bene. 116 15 Att Ck of Treſpaſs 2g alt 4 Balif 


795 fo takin xectution, Fe is brought 
9 the 27 ap! i hom the Writ ius 
bY 18 nh, for ae Officer to give in Evi- 
"= the Writ 6f Feri facias, without ſhiws 
wh 24 Copy of the judgment: But if the 

"4 $1 1 is Fat the Paryy againſt whom the 

ed, but claims the Goods by a prior 

9 3 Sale) that was fraudulent, there 

the Officer wilt produce not only the 'Writ, 

7 Put e py of the Jadg ment; fot, in the Frft | 
me ien y provin Jas he took the Goods in 

. Sbec jence 155 a Tit iNued againſt the Phin- 
ff he hav proved hicſelt gut of no Treſ- 

Pals; But in the Other Cale they are not the 

! oots of the Party àgainſt whota the Writ 

_ ths, and therefore the Officer is not juſtified 

ae; 5. che Writ in taking them, unleſs he can 

Aan Idas » bring e Caſe wha, 13 Eliz, tot which 
Ve it Is neceffary to ſhew a Judgment. 

n Action by an Attorney for his Fees, 
it is Tolle to prove the taking out the Writ 
= by a Warrant made 15 the Officer, for the Writ 
day not be returned and then the Warrant is 
| [ES 0 prove 4 Title to his Fees ; for the 
ttorney is Fidel to his Fees whether the 
Vrit be returned ar not, 

5 he next Thing to 4; <obll idered are Ei! 
Þ lic c Matters, ihe” are not Records and they 
15 come under this general Definition, tha 

hey. rauſt be Tuch 2s are an Evidence 


Naar and that eh do not expect Inluf. 
tration | 
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tration from any other Thing; ſuch are Coun 
Rolls and Tranſactions in Chancery ; and the 


Copies of ſuch Matters may be given in Evi- 


dence, inaſmuch as here is a plain coherent 
Proof, for you have proved upon Oath a Mat- 
ter, which, if produced, would carry its owh 
Lights with it, and by en N . * 
won no Proof. : 
The Reafon why the Proceedings i in Chan 


chrp ure not Records is this, becauſe they are 


not the Precedents of Juſtice; for the judgment 


there is ſecundum . w_—_ et bonum, and not 
1 Leges et Gonſuetudines. And the 


Reaſon why' any Roe: is of Validity and 


Authority is, becauſe it is a Memorial of 
what is the Law of the Nation. Now Chan- 
cery Proceedings are no Memorials of the Laws 


of England, becauſe the Chancellor is not 


| d to proceed according to the Laws. 


. :- 


the Proceedings of the Ecclefiaſtical Court, are 


no Records, becauſe theſe Courts are not de- 


rived by immediate Authority from the King, 


but from the Biſhop or the Baron of the 


County; and there is no Court declarative of 
the Senſe of the Common Law, but ſach as 
receive an immediate Authority from theKing, 
the Perſon intruſted with the exccative Power, 
| of the Law. 

The Bill in Chancery 
the Complainant, for the — — of 
Man's Bill tt be ſuppoſed - hor 
it be ſuppoſed — hs Counſel 0 

| ster vichoue the ae Sato and there. 
C4 


is Evidence againſt ae 


65. 


pO 
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«the Counſel has mingled in it any Fact that 
is not true, the Party may have his Action: 
But there muſt; be Proceedings upon it, for 
if there were no Proceedings upon it, it ſhould 
rather be ſuppoſed to be filed n Stranger 
to bar the Party of his Evidence. 


If a Patron ſues the Parſon on a Bond, and 


the Parſon prefers his Bill in Chancery to be 


relieved, ſtating it to be a ſimoniacal Contract; 


the Bill and Proceedings upon it may be given 


in Evidence on Ejectment, in order to make 


void the Parſon's: Living. 1 


Fin G. 196. But on an Iſſue directed out py Chancery 


to try the Validity of a Deed, where one F. 
N. was produced to prove he wrote it by the 
Direction of Lord Ferrers in 1720, and, to 
contradict his Evidence, the Plaintiffs pro- 


duced a Bill in Chancery, preferred in 1719, 


by the Defendant, which mentioned the Deed, 
the Court would not ſuffer it to be read, though 
an Anſwer had been put in, becauſe it was 
no more than the Surmiſes of Counſel for the 
better Diſcovery of the Title. However; in 


all Caſes, where the Matter is ſtated by the 
Bill as a F act on which the Plaintiff 1 


his Prayer of Relief, it will be admitted in 


8 and amount to Proof of. a Confeſy 
on | 


+ Analogous therefore to this is a Confeſſion 
£ under the Party's'Hand by Letter or other» 


wiſe ; however, there is a great Difference 


between the- Manner of giving them in Evi» 


dence. A Bill is proved by ſhewing there has 
bean e ed 


. 
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mittance of the Truth of any Fact, 2 if 


p . o etre erg eren 


Ngs: "_ it. for it: mut be 1 


2A KH re ee e. T 


Evidence. In general Caſes the Witneſs 


— Party's Bu iſa ut 

ſary has been compelled, by the Proceſs of + 

the 1 of Chancery, to anſwer it. But the 
Confeſſion hy Letter muſt be proved to be of 

the Party's Hand Writing; and, where No- 
body ſaw the Writing, that muſt be bu ©. 
Compariſon of Hands. Now the Reaſon why 

the Compariſon of Hands is allowed to be 


Evidence, is, . becauſe Men are diſtinguiſhed 
| by their Hand Writing, as well as by their 


Faces; for it is very ſeldom that the Shape 
of their Letters agree any more than the Shape 
of their Bodies. Therefore the Likeneſs in- 
duces, a Preſumption that they are the ſame ; 


and every Preſum _ that remains uncon- 
Orc 


teſted, hath the of an Evidence. 
But in the Caſe of High Treaſon, 2 2 Hawk, P.C, 


of Hands is not ſufficient for the original Foun-f4 Raym 4o. 


dation of an Attainder, becauſe there muſt be 


Proof of ſome Overt Act, and W riting is not c.. k. B. 72. 


an Overt Act; but it may be uſed as a circum» 

ſtantial and confirming Evidence, if the Fat 
be otherwiſe proved. And in any other cri- , *la 
minal Proſecution it will be Evidence the ſame * 1 ; Cal 
as in a civil Suit; as on the Indiament. for Se 80 
Writing a treaſonable Libel, the Proof of tie 
Hand Writing will be ſufficient without a 

Proof of the actual Writing, The Caſe of 

the Seven Biſhops went upon the Witneſs not 
being enough acquainted; with their Hand 
Writing, and not upon the Nature of the 


ſhould have —.— his Knowledge from ha- 
ying ſeen the Party write, but under ſome 
chat is not neveſſary; as where 


i + Th : 
; 27” 1 3 L mY 
: . x" 3 ot 535 2 
Y © PI * by * 1 * 
The THZORT of E 


D. 1736. 


208. 


x Sid. 418. 


2 Vent. 72. 


Per. Don, 6. 


5 Mod. 10. 


— Writing to be proved is of a Perſon 
6 ne abroad n. as frequently receiv- 
ed Letters from him in a Courſe eck Correſpond- 
ence, would be admitted to prove it, thou 8 
he had never ſeen him write. So where 

Antiquity of the Writing makes it impoſſible 
for any living Witneſs to ſwear he ever ſaw 


the Party with As where a Parſon's Book 


was produced to prove a Modus, the Parſon 
having been long dead, a Witneſs, who had 
examined the Pariſh Books, in which was the 
fame Perſon's Name, was permitted to ſwear 
to the Similitude of the Hand Writing, for it 
was the beſt Evidence in the Nature of the 
Thing, for the Pariſh Books were not in 1 
Plaintiff's Power to produce. 4 
If the Bill be Evidence againſt his Cm 
ainant, much more is the Anſwer againſt 
e Defendant, becaulſethis is delivered in 


Oath. But then when you read an Anſwer, 


the Confeſſion muſt be all taken together, 


FOR 194. and you ſhall not take only what makes againſt 


Him; for the Anſwer is read; as the Senſe of 
the Party himfelf, and if it is taken in this 
Manner, you muſt take it intire and unbroken 
therefore, if upon Exceptions taken, a ſecon 
Anſwer has been put in, the Defendant ma) 
inſiſt upon havin chat read, to explain x 

he {ſwore in his Anſwer.” % 
An Infant s Anſwer, YM 


” a Tr at Law, forthe Lt — 
fuffer him to be prejudiesd by the Guardian's 
Och. — ſee: 


Caf 


Pets Mt io of 22 of als 


I N — . 
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zue . 5% 
A Bill was en byerediebe ng CES - 
Fxecutor to have an Account of a j 

Eftite ; che Executor fer forth by yen 

| that there were eleven hundred Pounds left by 

the Teſtator in his Hands, and, that commit 

afterwards to make up Accounts, he gave 5 

the Teſtator a Bond for a Thouſand Pounds 

and the Hundred Pounds were given him for e 

his Trouble and Pains that he had employee 

in the Teſtator s Buſineſs, and there was no 

other Evidence in the Cauſe that the Hundred 

Pounds were depofited ; and it was argued, 

that the Anſwer, though: it was put in Iſſue, 

ſhould be allowed to diſcharge him; qa 

there was the ſame Rule of Evidence at E 


as at Law: But it was anſwered and reſel 

in Court, that, 'when an Anfwer was put in __ 

Iſſue, whatever was confefled and admitted, 
need not be proved; but i behoved the „ 

fendant to make out by Proofs, whatever was 

inſiſted u . by Way of Avoidance. But this 


A Ar CS =% 8 


was held under #4 Diftn@ion, where the 
Defendant admitted a Fact, and infiſted on © 
ditinat Fact by Way of Avoidance, there he 
ought to ptove 2K. Matter of Defence, be- 
gate fond robable, thathe grin 
out o enfioh that it might 8 
and hes fuch Admittance on in ot yp 
pos hieh, fo far as to paſs for Truth, what- 
ever he fa by s ih Avoidance, But if it hs ae 
been one Fact, as if the Defendant had ſaid 
the Teftator had 5 him a Hundred Pounds 
it Le to have allowed, uniteſs _— 
V 3 


or 


wo, 


DES r= 
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ved; : becauſe nothing of the Fact charged i is 
admitted, and the Plaintiff may e the 


1 We Fact, if he can do it. 
| Salk. 286. lr — an Anſwer is good Evidence ant 


Whitmore 
, Terms of an Agreement, which was proved t 
* 1 by one mack bs but denied by the 25 I 
| N the Witneſs being Dead before the v 
Trial, the Plaintiff was under a Neceſſity of f. 
producing the Bill and Anſwer in order to t! 


read his Depoſition, and by that Means made C 
the whole Anſwer Evidence, which was R 
accordingly read by the Defendant. fi 


Sparin et a But, where an Anſwer in Chancery of the 
1 27 b. , Witneſs was produced to ſhew him incom- 
C. B. at Bar, petent; he having there ſwore, that he had 
an Annuity out of the Land in Queſtion; 
= Serjeant Maynard inſiſted to have the An- 
_ \ ſwer read through, but the Court refuſed it, 
4 as the Anſwer was produced only to ſhew, 
that he was not a competent Witneſs in the 
Cauſe, and not to prove the Iſſues. 
Analogous to this is a Man's mere voluntary 
Affidavit, which may alſo be read againſt him; 
however, there is great Difference between the 
Manner of giving them in Evidence. 
An Anſwer is proved by ſhewing the 
Bill, which is the Charge, and the Anfwer, 
which is, as it were, the Defence, and this, 
in Civil Caſes, mel be intended to be ſworn, 
becauſe 


The TRHEORY of EVIDENCE: 
. . _ *% : A 2 — : b : We 


becauſe the Danes in cee pon 

Oath. But à mere voluntary Amdarit i u 
Part of any Cauſe in a Court of Juſtice, and 
therefore it muſt be proved to be ſworn ; for 

if you only prove it ſigned by the Party, the 

Proof goes no farther than to ſupport it as a 


tiff Note or Letter, and as ſuch you may give it in 
As Evidence without more Proof. 
the The ſecond Difference between deim is, 3 Mod. 116. 


that the Copy of an Anſwer may be given in 
Evidence, but the Copy of a voluntary Affida- 


he vit cannot, The Reaſon is, becauſe the Au- 
of ſwer is an Allegation in a Court of Judica- 

to ture, and, being a Matter of public Credit, the 

de Copy of it may be given in Evidence, for the .-. 
vas KReaſons formerly given. But a voluntary Aﬀ- 


| fidavit has no Relation to a Court of Juſtice, _ 
he and therefore is not intitled to public Credit, ., 4. 
n- and being a priyate Matter, the Affidavit itſelf Robinſon, Tr. 
ad muſt be produced as the beſt Evidence; be- 12 G. 1. 
n; ide it muſt be proved to be ſworn, which it 
n- cannot be without it is produced; and for 

it, this Reaſon the Office y of an Anſwer 
w, is not ſufficient Evidence for an Indictment cart. 220. 
he for Perjury, though perdige ſuch Copy 

would be ſufficient for the Grand Jury 
ry find the Bill. But, upon the Trial, oy Of. | 
n; WM ginal muſt be on and poſitive” Proof 
he made, that the Defendant was ſworn,” by a 
Witneſs who was acquainted with him; 
ne though perhaps Proof that a Perſon calling 
r, WW himſelf J. S. was ſworn, and that he ſign 5 i i 
is, the Anſwer or Affidavit, and Proof ag by = 
n, other Witneſs of the Hand neee would 1 
| de 


go 


* 


Godb. 326. 
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| be ſufficient. But no Return of Commiſſions 
2 105. ers (nor even a Maſter in Chancery) of the 


Party's Swearing will be ſufficient, without 
{ome one being pſent to P the Igentuy 
of the Perſon. 


The next Thing is che Depoſitions, and 
they may be read when the Witneſs is dead, 
for when the Witneſs is living, they are not 


dme beſt Erigener the Nature of the Fung 


1 Mod. 283: | 


is capable of. 
2. They may be read when 2 Witneſs i is 
fought and cannot be found, for then he is 


in the ſame Cirrumſtancas, an to the Fatty 


chat is to uſe him, as if he were dead 

3. If it is proved that a Witneb was ſub⸗ 
pœna d, and el Sick by the wig for, in 
this Caſe likewiſe, the Depoſition is the beſt 


Evidence that can be had, and that anſwers 
What the Law requires 


and it is againſt natural Juſtice, that a Man 


4. A Depoſition cannot he given in Ex- 


dence againſt any Peron that was nat Party 
to the Suit; and the Reaſon is, becaule be 


had not Liberty to croſs examine the Witneſs; 


ſmhauld be concluded by Proofs in a Cauſe tp 


Which he was net a Party. For this Reaſon 
Depolitions i in Chancery ſhall not be read for 


or; againſt the Party Defendant upon an In- 

formation or Indictment, far the King was 0 
Rarty to the Suit. 

Wet this Rule admits of ſome Exceptianss 
asinthe.Coſb of..Cuſtoms and Tolls, and, in 
general, in all Caſes where Hearſay and Re- 
putation are Evidence; for undoubtedly what 


MK Witneſs, who! is dead, has ſworn in a Court 


my en - pe jd 0, A, 4 


290 OmCeDce_ 


"may ASD SODMoQC =P. 
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of Juſtice, is of more Credit, than what ans 

other Perſon ſwears he has heard him ſay.— 

So a Depoſition taken in a Cauſe between Sparin a 
other Parties will be admitted to be read, torx. 
aunt what the ſame Witneſs ſwears ath . 


Trial. 

jons-itiken thitty: Years fince were: Oh cn 
1 to be read in Chancery, though the 

Parties were not the ſame, inaſmuch as the 

Cauſe related to the ſame Lands, and the Ter- 

tenants were Parties to it, and thoſe Witneſſes 

are ſince dead; the Plaintiff's Title then not 

appearing; and this is an Indulgence of the 

Chancery beyond the ſtrict Rules of the Com- 

mon Law, and it is admitted for pure Neceſ- 

ſity, becauſe Evidence ſhould not be loſt : But, f 

5. A Man ſhall not regularly take — 472. 

tage of a Depoſition who was not a Party to | 

the Suit, for, as he cannot be prejudiced ' by 

the Depoſitian, he ſhall Never receive ay Ad 


6. — baſooe e pon inne Raye. m. 336 
not admitted to be read, unleſs che Defene 4 Mod. 147: 
dant appears to be in Contempt; for if there 
does not appear to be a Cauſe depending, the 
Depoſitions are conſidered as voluntary Af - 
fidavits; but if the adverſe Party had been in 
Contempt, then the Depoſitions ſhall be ad- 
mitted, for then it is the Fault of the Ohjec. 
tor that Be did not croſs examine the * | 
If a Witneſs 8 Nude offe, or Hardr. 318. 
before the Coming in of the Anſwer, the De- 

n not ee in r 4 Wit- 
Ny 5 nei 


* 
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neſs dies, yet the Depoſitions ſhall not be 
read becauſe the oppoſite Party had not the 
Power of croſs Examination; and the Rule 
of the Common Law is ſtrict in this, that no 
Evidence ſhall be admitted but what is, or 
maight have been, under the Examination of 
2 Jon. 164. both Parties: But, in ſuch Caſes, the Way is 
to move the Court of Chancery, that ſuch a 
Witneſss Depoſition ſhould be read, and if 
the Court ſee Cauſe, they will order it, and 
this Order will bind the Parties to ame 
the Reading. 
Formerly they did not inroll the Bill _ 
Anſwer, — therefore ancient Depoſitions may 
be given in Evidence without the Bill and 
Hob. 112. Anſwer. So Depoſitions taken by the Com- 
mand of Queen Elizabeth upon Petition, with- 
out Bill and Anſwer, were, upon ſolemn Hears 
ing in Chancery, allowed to be read. 
Alſo the ancient Practice was, that they 
never publiſhed the Depoſitions in the Life- 
time of the Witneſſes, becauſe the Depoſitions 
in perpetuam Rei Memoriam, were of no Uſe 
till after the Death of the Witneſſes; but the 
Practice was found very inconvenient, becauſe 
thereby Witneſſes became ſecure in Swearing 
whatever they pleaſed, inaſmuch as they we 
ver could be proſecuted for Perjury. 
1Ch.Rep 179. When the Bill is diſmiſſed; fronulie: ad 
: Raym. 735. Matter is not proper for Equity to decree, yet 
Depoſitions on the Fact in the Cauſe may be 
read afterwards in a new Cauſe between the 
ſame Parties; for though the Matter is not 
roper for Equity to decree, yet there was 
2 Cauſe properly before the Court, for it is 


7 oper 


tained beef 
Depoſſtions rd be Fea im both Canes} 


DENCE. 


F proper for the? Juriddiction of Equity to ch 


ſider how fur the Law, ought to be reed 
and moderated; and where thore is a4 Guuſd 
properly before the Court) however thit Cauſb 


may be decided, the Depoficgons muſbbe Evis 
_ dence: But if a Cuuſe be diflnified for the | 
Irregulacity of the Complaint; the Depoſtibuns 
can never be read as where a Deviſeeg ups l 


ona Suit depending by his Deviſvry\brings 
his Bill of e aſic after N e 
taken the Bill is diſmiſſed, berauſe a Debiſeb 
cannot bring 4 Bill of Revivor ; upon a new 


original Bilß the Deviſte bannot ute the Ded 


ſitions in the fotmer Cauſes fot there be. 
ing no Cauſe Te tarby. befote dhe Oburtꝭ there 


eduld be no Depoſitiom in tt G1 5 


A 2 
* 11 * 


4 14 


in. eroſs Caufes, an Agteemegt wds provetl : ch. Rep. - fi 


m one of the Cauſes! and nabe Was md 36. 

ſet forth ii the Al dl che Bill of Ana 

fwer : In the other Tauſe the Agreement was 

ſet forth, ac foved'} un Onder was db 
defofe licatibn tha tidhe fam 


and this might well be; for ſinee the Orden 


whs befofe 2Publication in the Ncond Cauſe, 
te Defendant Had. Liberty te Eras examine * 5 _ 


the Witneſſts on what Partidulars he 0 
fd the Se e Depoficions was to hid 


Kauen —- 777FCCCCC ot to 60D 


>thionrohaviae tenths cd Eidentz that 


dyghuhtary! A Rd gwie is no Evidence between 
Strangers; becauſe en no ctoſs Eramina- 


nation. Nl 1oy Stloquh ne DIV” 


11 48 4 general Nile thar:Depoſitions taker 
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2 R. Ab. 679. ed in Evidence elevbere. de it has been 


Lit. R. 167. holden: in Regard to Depoſitions in the Eccle- 
ſiaſtical — though the Witneſſes were. 
dead. 1 So where there cannot be a croſs Exe 

fore Com- 

miſſioners of Bankrupts, they ſhall not be read 
=_ 3 5 . 90. in Evidence, yrt if the Witneſſes examined 
= "37 on a Coroner x Inqueſt are dead, or beyond 

„ Sea, their Depeſitions may be read; for the 
Coroner is an Officer be behalf of 
the Public, to make Inquiry about the Mat- 


_ amihation; as Depoſitions taken b 


1 ters within his Juriſdiction; and therefore the 


Law will preſume the Depoſitions before him 


to be fairly and impartially taken. And by 


1 2 Pb. & M. C. B. and 2 & Pb. & M. 
c. 10. Juſtices of the Peace ſhell examine o 
Perſons brought before them for Felony, and 

of thoſe who brought them, and certify ſuch 


Hahenindtione to the-next Gaol-Delivery; but 
the Examination of the Priſent 


_ Offender // upon a ictment, 1 the Wits 
veſſes be dend © e e 


Sherwin . Ane "Ne 


Clarges, M. mony of a+ Perſon; deceaſed; analogous t 


. 


giving the Verdict in Evidence, and the 


Oath of the Party deceaſed As to Which 
the; Rule is, that when you give in Evidence 
any Matter ſworn at a former Trial, it muſt 


be between the ſame Parties, becauſe other» 
wiſe you diſpoſſeſs your Adverſary of the Lis 


iſoner ſhall be 
3 Onthi and the others upon-Oath, and 
_ theſe — ſhall: bead. againſt the 


r Way | tt da | 


this of giving Depoſitions in Evidence, i is 


1 to croſs examine: Beſide other wiſe, as 


n regularly en inEvi 
depea 8 


: fidavit. Wo: SOTTES.. 


ſworn at one'Trial, can never i, 
dende at another to ſupport Rim, 18 
no Eidence of che Truth; for if à Man be 
of that Hl "Mind tö fear ally at Une T. al, * 


* ; - l = : 5 


genes, you® Cant bilde the which 
it is* founded; 56 6 ou Cafſhot they! 1 1 
there was ſuch Seats? you, tantotthew "hete” 4 : 
was ſuch 4 Perſon examined in it, and Witz- 
out ſhewin ng there was a Caufc, fo Man's iu, 
Oith'can be given in Evidence," matmuch, as, 77 


| "At. . 


War) a 4 leg " Peg! 105 1 
iven 


IT; 


ecaulſe il it 15 


he may do the ſame at another gr 
Indacements'; 3 bat” what a Mahn fa) 
. — without Premieditätibf Ot Es 
n, of the Cauſe in Veen. 17s” god 

dene to ſupport him, becauſe that fies that Nd 
what he ſwears is hot. from'any undue Tiff." * 
ence. But ifa Man has ſworn at one Ina 
different — whithe has Fug at i "oY . =} 
chis is idence as to his Dlſcredit: 

On ee for Murder, che Pla tl. rd 31500 3 
cannot give the Indietment in Evidence a 1 
the Priſoner, and what 7 Perſon ole U 
it at the Trial, for as the Indictment cannot” 
be Evidence (between other Parties) b y Confe-' 3 
quence the Oath on the Indictment chil . 
Evidence: And às the Evidence on the In- 
dictment cannot be ſbewed by the Plaititiff,” 
in the Appeal, neither can it by the Defen- 
dant, for the Reaſon already "gveni in regard RY 
to giving Verdi in Evidence. 
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| e, Me 2 mew 2 granted x, yet it is 
| 5 0 od Evid encg 8 Triah.w 35 bad between. 

the fa A. 


ume Parties fo as. to. int an Ag-, 
cbunt of what a W itneſs ſwore at 1 Trial, 
Paſocg At. ho is 1 K-10 So 2 - Nonſuit, with 
Ls E of the Evidence, upon which the Plain 
was ponſuit, may be given in Evi⸗ 

nec We Aion bropght.hy the. lame 
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«Mod % A Decree, in. Chancery may be gien in 
Evidence, hetween, bs . Parties, on all | 
_ chiming; N for their Judgments 1 
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aftical or Civil, having Mu 0 5 1 | 
on, is conclüfbe Evideee of” fac Matter: * 
ant in Ele- thi Detertninatio is final in the 


Cort, of Which it is 4 Decree,” Sentence; or 
Judgment, fich Decree, Sentence, or Jadg- 


rent, wil be cbattafive” in any other 


Coitret, having contutrent Jutiſdicion. 
I Cor 


Ejectment a Quteftion' atoſe about 


concluſive Evidente. 80 where"the Defen- 


2 damt in an Action of Affäult and Battery juſti-Lane and 
filed a Mayheth,” done by hi in as an a ent 


in the Army, fot difobeyin g Orders, and 
in Evidence” the Sentence of. the Cound” 


War, upon à Petition a 2 him by Fg 
Phanitiff, oF: the Petition being diſmiſſed by 


the Sentence, it was held Seh ulive Evidence 
_ favour of the Defendant.” 80 in an Ac- 
on upon a Policy of Infurance, with a War- 
cn that che Ship was Swed:Þ, the Sen- 
of a Froneh Ad 1 Court condemn- 

„ Was keld 


conclutve © "Evidetice, 80 in an Action of 
Fe bs. > "Ro 


Tf COTE: 


eee a Mate ie > 


1ehce” of the firſt Part of this Curt. + 225. 


ige of che Father and Mother of... 
_ the Plaintiff, à Sentence im the Ecdleliaſtical = 
Court in à Cauſe of JaRitarion,” would be 


f MN $ * _ 9 . n 
. * n * MEE» WMA MN NEE 5 
I * * ha ö . e R e . F oth e 
rr ² M ²˙ v AO PS I e N 5 5 r = 4 5 
: e 1 R 5 4 
6 WEE b 
« £ * * 
P 1 


8 W | 2 IEEE Th Or 7 2s: RE 
| wo | / | 
38 The Taxe of EVIDEN CE. 
1 8, = + > . * „ '4 A —_ * . EY — 2 1 | * * x i ©. 
$5 enen 2. 


Price, Bet Tx rover for Goods, Judgment of Condemna- 
at Bodmin, tion upon an Information in the Exchequer 
* 442 would be. concluſive... do in the Cale before 
Püt, judgment of Ouſter was allowed to be 
unde Evidence of the Ouſter, of a third 
Perſon, the, Mayor, by. whom the Defendant 
Was admitted. 1 


ji 5 15 5 Patt. 55 be Rule 900 is oe en 


A PER 5 5 c if i in. LY Inf forma- 


"i lence. on the lik e 15 in 1 Ng nor oe 
Robins'sCaſe, aganſt B: . 80 5.7 A Suit Was inſtituted i in he 
in C. B. 1760 Feelefiaſtical | Court. by B. a gaiuſt = for a 

rs 1 e with. 5. fl 
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AE oRY of EVI DENCE:" 


to tr 1 
Bill —— accordivghy diſmifſed ; ſuch Verdict 
and Decree of Diſmiſſal ought to be admitted 
2s concluſive; Evidence in any Action of E- 
jectment brought againſt him 3 becauſe the 
M.atter having been e e determined by 
a Court, having competent :: Juriſdiction, 
ought not to be tried again 'by! aux other 
Ocurt in a collateral. Way.) nel} To Ut bi 


;dity' of Gacki Wilk n 0 


bod; Part of chef 


Rules If A: { 3 Killed. a Perſon in Spain o 9 


was there proſecuted, tried, and acquitted, © 
and afterwards: was indicted: here, be might 5 
plead the Acquittal in Spain in Bar; becauſe 
a final Determination in a Court having con- 
petent Juriſdiction is concluſive in all. Cdurts 
of concurrent Juriſdiction. So in Dower, if 
the Deſendant pleads! Ne  unques; Arcduple, 
and upon this Iſſue the Biſhop certifies a 
riage, and ſuch Certificate: is intolled, and . 
Judgment given for the Demandant thereon; 
in the like Action againſt any other Tenant, 
the Defendant will be concluded from plead- 
ing the like Plea; for the Fact having been 
ex Directo determined between the Parties, 
ſo that it can never again be .controverted by 
them, the Record is concluſive Evidence of | 
ſuch Fact againſt all the World. 
ed a Conviction in a Court of Crimi. 
g nal Juriſdiction is concluſive Evidence of the 
Fact, if it afterwards comes in Controverſy in 


Fo 
— 
a 


a Court of Civil Juridiction, yet an Acquittall 


in ſuch Court is no Proof of the Reverſe. As 
ſuppoſe the Father; convicted on an Inflict - 
ment for having two Wives, this wouTbe 
| D 4 conn 
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Jacques's | 


a0. b urbar BUEDENGE. 


9 Mod. 164 chndluſivd Evidence im an Ejectment, where | 
/the: Validity! of the fecond Marriage was in 


Dispute. But ah; Adquittal would not pre- 


Caſe. 
ſecond . for an Acquittal aſcertains no Fact as 


at Oonuiction does, nor would a Conviction 


iba!.concluſive; ſo as to bar the Party in a 


Kor! Howard Writ of Dower or Appeal, where the Le- 
860 e gality of the Marriage comes in queſtion, 
n31""75" though it would ba Evidence before the 2 
hop on the lſſus Ne Ungquei Accuupir; 

'thoug hahe Fact of the Mari iage is not ern 
_ tive? Eyidtenite of the . 10 A it 6 

bo Prima facie a Proof of it. 91. 
K. Ab. gudf a Man *devite: Lands: idee of -the 
Statute f H. G. of Wills, or by Cuſtoin, the 


Piosbate of the Will in the Spiritual Court 


oantiot be given in Evidence, for all the Pro- 
veedings as far as relate to Lands, ate coram 
nom Fudice, for they have no Fower to authen- 
tioate any ſuch Deviſe, and therefore a Copy 
produced under their Sa is no certain _ 
ee, f a true Cop. 4 5 8 

But ithe Probate of 2 WII is eight) either 


2s toi the perſonal Eſtate, becauſe they have 


the" dy- of alb Wills that concern the 


perſonal Eſtate, and they are the Records of 


that Court, and therefore a Copy of them un- 
der the Seal of that Court muſt be good Evi- 
dence; and this is ſtill the more reaſonable, 
beeayſe/itis the Uſe of the Court to preſerve 


de ab of tian: * G 2 VEL 101 LL 251 
202 1 The 


vent thei Party from giving Evidence of the 
or mur Marriage, ſo as to bar the Iſſue of the 


the obigtah Wü, and only to give back to 
the Purty the Copy or che Wilk under the 


OS SSA 8 S8 FCS. S gg. ess . ee e 


de 


Tuo of EVIDENCE. 


The Ecdefiaſtical n grant an Ex. Kem 
emplification of Letters of Adminiſtration, 
* only a Certificate that Adminiſtration was” 
Jonny therefore where a Leſſce pleads an 
Aſſignment of a Term from am Adminiſtra-- 
tion, ſuch Certificate is good Evidence. 80 
would the Book of the Eceleſiaſtical Court, 
wherein was entered the Order for granting 
Adminiſtration - So would the Copy of the 
Probate of the Will be Evidence f S. S. be. 
ing Executor, but a . of the Will ROE 
not be :Evidenee of jtd 
Where a Perſon in Fiedtinecit would 
the Relation of a Father and Son by MF. 
ther's Will, he muſt have the original Will, 


* 
8 5 
q N — 
5 * 
41 : 
46 
1 A 


Gol, E. E. 8. 
G. 2. K. B. 


: 


1 Lev. 25. 


Smartle and 

Williams, 
cited by 
pa Canc. 


« 
T3» 2 > — TE, #4, 
A 


and not the Probate only, for where the Ori- 
ginal is in being, the Copy is no/Evidence'y, 
beſide, the Seal of the Court does not prove 


a true Copy, unleſs the Suit Only 
| I co perſonal ERate: But the Ledger Book is 


allow theſe Rolls to prove a Deviſe of Lands, 
yet when the Will is only to prove a Relation; 


of ſuch Teſtament. And under particular 


dence in a Deviſe of a real Eſtate; as where 
in an Avowry for a Rent Charge the Avow=,, 

ant could not produce the Will under which 
he claimed, that belonged to the Deviſee of 
* I but Em the PONY: s Re- 


1 _ 


the Rolls of the Spiritual Court, that has Au- 


Circutnſtances the Ledger Book may be Dvi- 


Hed | 


Evidence in ſuch a Caſe; becauſe this is not petit 42 Per- 
confidered merely as a Copy, but is a Roll ut. 170 
of the Court; and though the Law does . mw 


a. K B.375- 


. os Liſter of the Will, and proving former Pay- 

i ee ments, it was held ſufficient Evidence againſt 

the Plaintiff, who was Deviſer of the Land 

charged. But it has been oſten held that the 

. of the Ledger Book is not Evidence, 

Vet, ſince the Original would be read as a 

Roll of the Court without further Atteſtation, 

it ſcems ; fit tlie Copy ſtiould be read. The 

Ver Arai ; contrary Practice has been founded- -upon: the 

'// Miſtake, that the Ledger Book is read as a 

5 Ki Copy. 10 that the Copy of that is: but the Copy 

| of a Copy: Whereas the ee e . is read 

a0 Rol hof the: Our. 

Rey. 4056. Though in a Suit ng to 2 e 

ee Eſtate t e Probate of the Will under the Seal 

of the -Ecdlefiaſtical Court is ſufficient! Eri- 

_ dence, yet the adverſe Party may give in Evi- 

dence, that the Probate is forged, becauſe 

ſuch Evidence ſuppoſes that the Spiritual Court 

has given no Judgment, and fo there is no 

Reaſon for the Temporal Court to be con- 

cluded by it.—80 the adverſe Party; may 

prove that the Teſtator left bona. Notabilia; a- 

gainſt the Probate: by an inferior Court, for 

then ſuch Court had no Juriſdiction. 

bas So if Letters of Adminiſtration be, eus 

” under Seal, you may give in Evidence, that 

they were revoked, for this is in Affirmance 

of the Proceedings in the Spiritual Court, and 

does not at all controvert . e eee , " 
their Peron 18 e e Swi eas y 
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[HEORY of EVI EN 


Matters, which are not Records. 5 

1. The; Rolls of a Court Baron arg; Ev 
dence, for they are the public Rolls, . ch 
the Inheritance of every Tenant is preſerved, 


and + vali are the Rolls of the We Court, 


which was. anciently a Court of Juſtice rela- 
ting to all Property within the Biſtrict. 

ak The Regiſter of Chriſtnings, Marriages, 2 Sid. 71. 
and Burials, is good Evidence, or the Copy Non 160 
of it. Nay, Proof Viul Pace of the Contents o . 


it without a Copy has been admitted; yet the 


N of ſuch , Evidence may well be 
doubted, becauſe it is not the beſt 2 hs 


th e N atut E of the Thing i 18 capable we 


Where it appeared in Evidence thes abs May and — 00 | 


Regiſter was made from a Day Book, de ne 
was kept by the Miniſter for that Porpoſe 
yet the Day Book will not be admitted to * 363 15 
contradict the Entry i in the Regiſter, Ex „gr. 

to prove a Child baſe · horn, no Notice beit 

taken of that in the Regiſter, which was W 

fore produced to prove him legitimate. 

. The Pope's er: without the King's $Palm. 117. 
has been held good Evidence of an Impro- 
priation, becauſe anciently the Pope was held 
tor ſupreme head of the Church, and there> - 
fore was held to have the Diſpoſition. of all 
ſpiritual Benefices, with the Concurtence of 
the Patron, without any Regard. had of the 
Prince of the Country; and theſe e 
Matters muſt be judged e to; 
Error. of the, Times, in which th xl 
tranſaGted. FUR 
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SE TA; 
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28 Car. 2. 


„ HI u vr Nen 


Palm. 38. e & Pope Bull is Evidence 1 & Tpe- . 
cial Preſcriptiò to Be diſchärged 
8 Where you only fü, ace rh 7055 
be cht a Monaftery;land were Geng 
the Time of *the Piſſolution, for then 
continue diſeharg cd by the Ack of Parlitthet 
Bit it is no Evidence on A 75 Peet 
1-6 tion to be diſcfrafged, becauſe that would 
6 ; thaw the Commetſctment of ſock 4 Cuftom, 
r 1555 And 4 general Preſcription is that th ere was 
Time or Memory -of Thin g3 to the Cott 
Ds Ad n i 
Hob. 188. 80 "Yar If cher Queſtion" be Atetkler Te 
rade be anciem Demeſne ot not, the Trial 
ſhall be by Domeſday Book,” ee will be 


* 


N it — by the Court. 
a 83 „ Gf fof che Van Hor of Ar tam, che 
Withers, Hil. TE pleaded ancient Pemefe, Auch wien 


Domeſday ook was brought" ite Court, 
would have proved, that it was aneieitly called 
Nera, and that Nettan appears b tlie 
Boon to be ancient Demeſne; but he was 
not pertnitted to give ſuch Eeidene e, for if 
erte Name is varied it ought” to. babe been 
Metes on the Record. ee 
6. T6 know "whether any tit be vii 
im or ont of the Ports, thete lies iir the Ex- 
chequer a particular Jutvey of the King $ 
Ports, which aſcertair their Extent. | 
7. Kn old Terrier or Survey of "a Mine} 
_ Whether Ecelefiaſtiral or Tetyporal,” may bt 
given in Evidence, for there can be no õthret 
2 bete ee Tentits or Boun- 
— 90 


33 


hy „ £m_ as wa - 
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205 Terrier of Glebe is; net Evidence for 8 
the Parlong-unlels ſigned Ey, the. Charchis: | 
wardens; as well. as the; Parſan, nor: then 
neither, if th ey be of his Nomination; and 
though it be ſigned by them, yet it ſeems, to 
deſerve very little Credit, unless it is bkewiſe 
ſigned hy the ſobſtaatial Inhabitants; but in 
all Caſes it is certainly ſtrong Evidence-againft! 


the Par ſon. bak $95) St of 10 ae 


8. Rolts or ancient Becks in the Heralcha⸗ Jones 224. 
Office are Evidence to prove a Pedigree but 
an Extract of a Pedigree; proved to be taken 


cut of Rereſds, ſball net, becauſe ſuch Exe; 


tract is not the beſt Evidenos in the Natute 

of the Thing 28 4 Copy of fuck: Records: 

might be had. e teen um onitT 

9. Comden's. Britannia weokd;noubdiBid2cs. x. 85. 
dence to Prove: a particular Cuſtom ; hut A alk. 284. 
general Hiſtory, may be given in Evidence tai 

prove, a Matter relating to the Kingdant in 
acneral ;; as in the Caſe of Neal and 2 

nicles were admitted to prove, that King NRν 
lip did not take the Stile in the: Deech at that 

Time, Charles V. of enen not haring then 
ſuxrendered. 0 8 4 nA 6 en 18 $2.69 8 
10. The Negicher af the Na c. awithP. 4 Pegs 

Proof of the, Method there uſed: 10. texarniialtÞ, <= dem. 
Perſons dead, with the Mark Dd. is ſufficient: 2M 


Eyidenee of Death. 57 10% nN 


. An Inxentory taken, by aero aa, keb 


Execution is Eyide nas between: Strange ta 
prove the Quantity and Value of the Gaods! .-:- i! 0 
fox the Law intruſting —— Exeu + 5 
IO taul Tyra. raughout; 3 
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5 FA. We come no in the ſecond ORs ] 
which is only private Evidence between Party 1 
and Party, and that is alſo two-f61d, either 1 
Deeds or dens Matters of an interior Na- 1 

* * 15 n e 11 n 
{4's Of Deeds: in: ES A alan N 6 te 
: „The Rule is, Thi hen! any perſon dans | © 
a by a Deed in the Pleadings, he ought to make I d 
a Profert of it to the Court, and- where he L 
would prove any Fact in Iſſue ba Deed, the ſl 
Deed: itſelf muſt be ſne wn. 7 
In every Contract there muſt be apt = 1 
to {ew what Right is transferred; and to 8 
whom, and the Senſe and Signifcation of i © 
theſe: Words muſt be expounded: by the Law. L 
There muſt therefore be a Profert made of all << 
Soelemm Contracts: 1. For the Security of the I © 
Subject, that what Right is transferred may es 


be adjudged of according to the R ules of Law. | 
2. Becauſe all Allegations in a Court of Juſtice W 
muſt {et forth the Thing demanded; now the I 1 
Thing demanded cannot be ſet forth without 8 
| ſhowing the Inſteument upon which the De+ rh 
| mand ariſes 3 T4 In 
6 Co. * a. But where a Man ſhews' A | nook Title In 
\ himſelf, every thing collateral to that Title P. 
- ſhall be enen Whether it be thewn of ul 

rat i.-:: Mel 221 1 Iv; 85 25 

lh Matter. 1 to 4 Title is white FO 

does not enter into the Eſſence or being of W*? 

| a Title, but ariſes atiunde, ſo that there muſt f 
Co. Lit. 310. bE a Derivation of Title without it. A8 0 
Cr. E. 401. where a Man declares of a Grant or Feoffment Iſl ©. 
7 5 Manor, * (which is col. cel 
* lateral 1 


7 


At 


f EVIDENCE: * * 


vera 10 dhe Title) ſhall be/intenc ls — bels 1 
ö in Treſpaſs: the Defendant pee Houſe ch k 25 ih 1 
4 


.F he TH OR an 


| in which, Sc. by Feoffment from J. S. and —_ 
4 juftißes Damage feaſant; the Plain iff rephies =— 
if that J. S. before the F eoffment made a Leaſe frac N 4 * 
> I to F+ N. who aſſigned to him the Defends | ** as 
5 ant rejoins; that the Leaſe! was made on Cn? 0 bY 
dition, that if 7. N. afſighed*over without 1 
Licence by Deed from J. S. that then J. S. 3" 
ſhould re- enter; the Plaintiff: e r- that 
J. S. did by Deed ve 1 


a: making a Profert of the Deed; g yet rr 5 
o Vor. joinder was allowed to be good, beciuſe 


rde Flaintiff's Title was by Aflignment of 'the 

| Leaſe from 5. N. and-conſequently the Li- 

1: I cence of J. Si is but a Matter collateral to the 
Aſſignment, and by Conſequence the Derd 

y' muſt be intended to be well and legally made, 

gi) though it he not ſhewn-to the Curt. 

e But chere is another Diffoteuce, and that ie, 6.06. . 9 2 
4 where the Deed is neceſſary ex: Inſtitutione e. 


of gin and where. it is necaſſary ex Provifione. 
AHminis:; for where the Deed! is neceſſary e 
titutions Legis, there you muſtſhew it; for 

n it is repugnant that the Law ſhould required! 1+» 7.00 | 
je Pced, and not put you to ſhew'that Deed; 
r I when! it is made; as if you ate obliged to 
bew the Attornment of a Corpotation, there 

zt vou muſt ſhew a Deed; inaſmuch as incor- 

of Porate Bodies by the Rules of Law cannot 

t ad but by incorporate Inſtruments, there- 

48 fore no Attornment is ſhewn,/ unleſs a Deed 

at is ſhewn alſo: But Where a Deed is ne- ; 
ee y eg Hreviſſone Homints, there when it 

al collateral, as in the Caſe of a Licence be- 


fore 


2 \TEEGNE 6 . BVIDENCE. 


Feng Act of the Parties ſſiall not controul 
the judgment of the Law, that intends alt ſuch 


Co. Lie 26. Nor can Privies in Eſtate take any Advan- 
10 Co. 92. tage of a Need without ſhewingit';//as if there 
be Tenant for Life, the Remuinder in Fee, and 
there be à Releaſe to him in Remainder; Te- 
nant for Liſe cannot take Adbuntage of it 
without ſhewing the Deed ; for fince the 
Right paſſes merely by the Deed; to ſay an) 
Perſon releaſed without ſhewing bun Deed 
| will mot be a god Plea. Gan b 7 
And to explain this Matter: further; A Dix. 
fertnce is io be taken between Things that 
lie in Lärery aud Things that lie in Grant; 
for I bann ie in Livery may be pleaded 
_ without | Deed; but for a "Thing20iae Tap fr 
Grant, cexnlathy! a Deed muſt beſhewn//'! 
2 R. A. 6820 Thiereſore a Man may plead that J S. 
_ enfeoffed him, without ſaying per Iridenturun, 
and yet give the Indenture: im Evidence, be- 
RO _ caufeithe Feoffment is made by the Livery, 
and :the- Indenture1s only Evidence of fuch 
Co. Lit. 281. Feoffnent But if a Man pleads chat . . 
enfeoffed him by Deed, it may reaſonably be 
doubted whether he can giveaparotFeoffment 
in Evidence, hecauſe he has bound himſeff 
up to a Feoffment by Deeds wot! hn 
And though fince'the Statute of Prauds'the 
3 of Liuery only, is not ſuffieſentꝭ to 
an Eſtate of Frerhold or Ferm of Yeats, 
there muſt .be a Deed or Note in Writing 
ver e is eee ſet out ſueh Con- 
c Db 6 16 M8) 513 fi 28 (lara 
9101 


vt tines not be ſhe wn, for the 


— Matters without ſewing. 2 
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16 tract in the Pleadings, fon they are, as they 

ul were formerly,  Feoffauit et demiſit. 

+ A Man may plead a Condition to deter- 

0 mine an Eſtate for Vears without Deed, for 

n it begins without any Livery, and therefore | 

fe the Party is not eſtopped by any notorious — 

id Ceremony from averring the Condition; but 
„where a Man ſets out a Feoffment, the other 

134 Party may reply that it was by Deed, and jo 

he ſhew the Condition, for then there is an eee 

©] Eſtoppel againſt an Eſtoppel, and ſo the Mat- 

eiter is in equal Balance, and therefore muſt be 
„determined according to Truth.  _ 

Ti Things that lie in Grant are all Rights, AS Co, Lit. 225; 1 
18 Fairs, Markets, Advowſons, and — 40 „ 
107 Land where the Owner is out of Poſſeſſion, RE 


Jl and as they cannot viſibly be delivered over, 

17 therefore they muſt paſs by the next Sort of 

tl! Conveyance, that holds the ſecond Place in 

8. Point of Solemnity, and that is by Grant un- 

in der the Hand and Seal of the Party. ; 
be. Now a Perſon that claims any Thing lying c 
wu in Grant muſt ſhew his Deeds, or otherwiſe Lifield 's Cafe, 
ieh he muſt {preſcribe in the Thing he pretends 

MI to, and the Preſcription. being ſuppoſed im- 


* memorial, ſupplies the Place of a Grant. 

ent He alſo that has a particular Eſtate by 10 co. 93. 
elt Agreement of the Parties, muſt ſhew not 
only his own Conveyance but the Deeds Pa- 

* N £ for there can be no Tile ga: to 

80 a Thing lying in Agreement bu ewin 

= ſuch Keen —5 to the ul ee 


Grant. | 
But where any R claim any parũcu- lbid, 
ler Eſtate by Act in ak they ma a 
eir 


Co. Lit. 22 p b. 


hip Claim elicit ſhewing the 1 Deed 
Tenant in Dower, or by Elegit, or Garcia j 
in Chivalry, may claim an Eſtate in a Thing 
lying in Grant without ſhewing the Deed ; for 
when the Law creates an Eſtate, and yet does 


not give the particular Tenant the Property 
of the Deeds, it muſt allow the E ſtate to be 


v - 5 . 
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demanded without them. 


'So they may plead a Ch without 


ſhewing the Deed, becauſe they claim an 


Eftate by Act of Law, and therefore are not 
eſtopped by the Act of Livery, and therefore 
they may chin an Eſtate defeated by che Con- 


yl dition without a Deed.” 


10 Co 94. 


But Tenant by the Courteſy cannot cis 
any Eſtate lying in Grant without the Deed, 


becauſe he has the Property in, and Cuſtody 


of, the Deeds in Right of his Wife, and that 
Property cannot be diveſted out of him during 
the Continuance of his Eſt:te. © 


Co. Lit 226, So alſo he cannot defeat an Eſtate of Fre 


Ibid. 


hold without ſhewing the Deed, for the Act 
of Livery is an Eſtoppel that runs with the 
Land, and bars all Perſons to claim it by vir- 
tue of any Condition, without that Condition 
appears in a Deed, and fince the Cuſtody of 


the Deed reſides with him, he muſt thew the 


Condition. | 
But where a Perſon is an utter Stranger to 
any Deed, there in Pleading he is not com- 


e to ſhew it. As if a Man mortgages 


his Land, and the Mortgagee letteth the Land 
for a Year reſerving Rent, and then the Con- 


dition is performed, and the Mortgagor re-en- 
1 ters; the Leſſee in Bar of an n Actionof Debt 


may 
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may Read TY Condition and Re- enti 9 | 1 
out ſhewing the Deed, for the Leſſee was ä 
never entitled to the Cuſtody of the Deed. _ 
So if a Man bring a Precipe againſt him, bid. - "I 
be may plead, that Fo was only a Mort gee, 5 | 
and that the Condition was performed, ſo that 
he has no longer Seifin of oe Eſtate, A this 
without ſhewingthe Deed ; for upon Perform- 
ance of the Condition the Property o of the Deed 
is no longer in the Mortgages, but it ones to. 
be rebailed to the Mortgagor. 
So in an Action of Wa 5 + in Diſcharge1o Co. 94. - Þ 
of the Anceſtor's Rent, the Tenant pleads a. 5 1 
Grant of the Reverſion and Attornment after, | | 
the Tenant need not ſhew ſuch Grant. 720 
As no Party ſhall take Advantage of his 
own Negligence i in not keeping of his Deeds, 
which in all Caſes ought to be fairly produ- 
ced to the Court; ſo his Adyerſary ſhall not 
take any Advantage in his violent detaining 
of them; for the one by the violent taking 
away of the Deeds gives a juſt Excuſe to the 
other for not having them at Command; and 
no Man can ever take Advantage of his own 
Injury; and therefore it is a Rat Plea for one 
Party to fay, that the other entered and took 
away the heſt } in which the Deeds were. 
. Letters P atent inrolled 1 in the. "fame Court, Co. Lit. 225 *. 
or Records of the ſame Court, need not be 
proffered to the Court, but a Deed inrolled 
” muſt ; for all Records that are ublic Acts, 
m 65 that lie for the Ditection of that Court in 
atters of Judicature, muſt be taken Notice of, 
75 and therefore they need but be referred to wich 
ebt a * * per Recordum; for the Court will 
ah wo E 2 take 
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= take Notice of the Courſe and Orders of che ; 
Court upon Reference to them. But Deeds 
inrolled are no more than the private Acts of 
5 the Parties authenticated by the Court, and 
they do not lie for the Direction of the Court, 
but take hold of the Authority of the Court 
to give them Credit, and therefore the Court 
does not take Notice of them unleſs they be 
pleaded; —But by 10 An. c. 18. where any 
Bargain and Sale inrolled is pleaded with a 
Profert, the Party to anſwer ſuch Profert 
ma produce a Copy of the Inrolment. 
5 Co. 4. Since the Term to avoid entering the ſe- 
veral Continuances of Buſineſs is reckoned as 
one continued Law Day ; therefore the Deeds 
pleaded ſhall be in the Cuſtody of the Law 
during the whole Term, 9 8 the Day 
wherein they are pleaded; and being then be- 
fore the Court, any Body may take Advan- 
tage of them; but ſince they belong to the 
Cuſtody of the Party, if the Deed be not de- 
nied, it ſhall go back to the Party after the 
Term! is over, and then no body can take 
Advantage of it without a new Pro/ert. There- 
fore the Plaintiff in K. B. may take Advan- 
tage of the Condition of a Deed in his Re- 
plication, becauſe it runs, ef prædictus A. di- 
cit, as of the ſame Term; but he cannot take 
8 Advantage in his Replication of a Deed in 
C. B. becauie they enter an Imparlance to 
Co Lit. 3. b. another Term, But where the Deed comes 
in and is denied, it remains in Court till the 
Plea i is determined; therefore while it is tied 
up to this Court, and is impoſſible to be re- 
moved, it ſhall be TH in another with- 
out 
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out ſhewing./ And if on hs ue of 2 
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Fuctum it is found againſt the Deed, it mall 
be kept in Court for ever, to hinder any more 
Uſe being made of it. 


In an Action of Debt upon Bond, it is Wat: Cr Joe. 32. 


ter of Subſtance to make a Profert of the 
Deed, becauſe it is the Contract on which the 
Court ought to found their Judgment, and 
therefore it ought to be exhibited to the 


Court. But it is not matter of Subſtance to z Sand. 402; 


ſhew Letters of Adminiſtration; for whether 
they are legally granted or not belongs to the 
Cognizance of the Spiritual Court, 1 there- 
fore their . cannot 1 fr we at tCom- 


| mon Ne n ö 1 10 
' Secondly, of giving D Deed in > Evidence t to. 

the Jurys eee. 
And the Rule 5 is, „ hit thi Deed. 


irſelf muſt be given in Evidence and be prove” 


ed by one Witneſs at the leaſt. 
But there are ſome Exceptions to the 


8 general Rule o of giving the Deed itſelf i in Evi- 


dence, | 

©; Where the Deed i kee, in 
the Hands of the o N arty, who upon 
being called upon, refuſes to produce it, a Copy 
of it will be good Evidence; but ſuch Copy 
ought to be proved by a Witneſs who has 


compared it with the Original, for otherwiſe 
there is no Proof of its being a true Copy. 
For the ſame Reaſon, where a Will remains! Keb. 117. 


in Chancery by order of the Court, a Copy 
may be given in Evidence, becauſe the Ori- 


N of Salk, 215. 


P bo 


e 


l is not in the Power of the Party. 80 10 Co. 92. 


; +. 1 where 
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* 


9 


where it is proved that the. Deed itſelf i is de- 
ſtrayed by Fire,..a Copy of it may be given in 
Thurſton ard Evidence; but perhaps in ſuch- Caſe, if it 
e Fe: came out in Evidence that there were wo 
1729. - Parts executed, and the Loſs. of one only was 


xroved, ..a Copy would not be admitted. 


Pr ge and So if it was proved that the Deed came into 
Herefors, e Hands of the Deſendant's Brother, under 


1744 whom the Defendant claims, a Copy ought 
dd be read, even though the Defendant has 
{wore in an Anſwer in Chancery that he has 

not 1 the Original. And in theſe Caſes, if 


Bartlet and the "arty has, 0 Copy, he may pr oduce an 
derer, Tr. Abſtract, nay, even give a parol Evidence 6 
14 G. 2. the Contents. And where Poſſeſſion has 


Style 205. along with the Deed many Years, the Original 


of which is loſt or deſtroyed, an old Copy or 
Abſtract may be given in Evidence without 

being proved; to; be true, becauſe in ſuch 

Caſe it Ry, be impoſiible to give, better Evi- 

dence. | 

As to the fecond. "Part 7 7 50 Rule, 0 

Deed. muſt be proved to the Jury by one Wit- 

neſs at leaſt ; for though the Deed be produced 

under Hand and, Seal, and the Hand of the 

. Party i is proved, yet that is no full Proof of 

the Deed; for the Delivery is neceſſary to the 

Effence: of the Deed, and there is no Proof | 

of. A We but by a Witneſs- who: ſaw. 

Ca. K. B. 50. "But t this 92 5 the Rule 3 are likes 

i Wie Excep tions. As where the Witneſs to 

= | a,Veed, lah ſubpœnaed did not appear, but 
to proye it the Party's Need, they proved. 

an e * a Proyiſo within, wb 
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if he paid ſuch a Sum, the Deed. ſhould be 


/ v 


void, and acknowledging that the Sum was 
not paid, and by the Indorſement he 1 


cowned it to be his Deed, and u this it 


was read. So it has been held. 1 A Dec Gute | Aa I 


to lead the Uſes of a Fine or Recovery. may Sir William 


be read without Proof of its being rec W.. H. 12. 


the Reaſon of which ſeems to be, that by the 


Fine being levied it appears the Parties intend- 
ed to convey the Land to ſome Uſe or other, 


and therefo e the Law will admit of flight 
Proof to ſhew what Uſe was intended; ſince 1 


the ſlighteſt Proof, without other to contradict 
it, will turn the Preſumption on that Side; 


and therefore though a Counterpart of a Decd alk. 217. 


without other Circumſtances is not Evidence 


in other Caſes, yet it is in the Caſe of a 


Fine and Recovery. However, in a Caſe te- Grigith ang 
ſerved from Hereford Aſſizes, by Mr. Juſtice Moore. 
William. Forteſcue, all the Judges were of 


Opinion that ſuch a Deed, to — the Uſes of 
a Fine, muſt be proved, and therefore it 


; ſeems as if the Caſe in Sal, likewiſe is not 


Law. 
It has been faid that a Deed of a Bargain. 


: _ Sale inrolled, may be given in Evidence 855 yle 6 5h 
- without proving the Execution of it, becauſe Hob. 117. 
the Deed by Law does need Inrolment, and 


Salk. 280, 


therefore the Inrolment ſhall be 3 of 
the lawful Execution: But that where a 


Deed needs no Inrolment, there, though ſuch 


Deed be inrolled, yet the Execution of it 
muſt be proved; becauſe, ſince the Officer 
is not intruſted by the Law to inrol them, 


7 He. e will be no Evidence of the 


win ik NL: Exe 


2 4 * a . 
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Fabeln, and the Caſes in the Margin are 
cited in Support of this Doctrine. However, 
the Law may well be doubted, notwithſtand- 
| ing that Deeds of Bargain and Sale inrolled, 
Way | have frequently in Trials of NI Prius been 
at iven in Evidence without being proved. In 
- Sppport of which Practice, the Cale of Smar tle 
and Williams in Salk. is much relied on; 
but that Caſe is wrong reported; for it ap- 
pears by 3 Lev. 387. that the Acknowledg- 
ment was by the Bargainor, and ſo it is ſtated 
in Salt. MS. beſide it appears from both the 
Books, that it was only a Term that paſſed, 
and conſequently it was no Inrolment with 
| io . on 
9% 462. I vers Perſons 1641 a DEE and one of 
them acknowledge it, it may be inrolled, 
and may ever after be given in Evidence as 
a Deed inrolled ; but it would be of very 
miſchievous Conſequence to ſay therefore, 
that a Deed inrolled upon the Acknowledg- 
ment of a bare Truſtee, might be given in 
Evidence againſt the real Owner of the Land 
without proving it executed by him. Hows 
4 ever, that has been the general Opinion, and 
it ſeems fortified in ſome Degree by 10 An. 6. 
18. before taken Notice of. m | 
On the other Hand, it 7 as abide G R 
fay,' that a Releaſe which has been in oled pri 
upon the Acknowledgment of the Releabor, fiy 
ſhould nct be admitted in Evidence again ſuc 
him without being proved to be executed, 55 
becauſe ſuch Releaſe does not need Inrol- 
; ment, and, in Fact, ſuch Deeds have often 
been admitted; | and that was the Caſe "of 
1 Snmartie 
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Smartle and Williams, the Deed did not ne 


Inrolment, yet being inrolled on the Acknow ö 
ledgment of the Bargainor, it was read 1 


him without being proved. 


So if the Deed be thirty Pews old 3 it may 
be given in Evidence without any Proof of 


the Execution of it: However, there ought 
to be ſome Account given of the Deed, where 
found, Fc. And if there be any Blemiſh in 
the Deed by Raſure or Interlineation, the 
Deed ought to be proved, though it were 
above thirty Years old, by the Witneſſes, if li- 
ving, and if —_— are dead, by proving the 
Hind" of the Witneſſes, or at leaſt one of 
them, and alſo the Hand of the Par . ought 
to be proved, in order to encounter the Pre- 
ſumption ariſing from the Blemiſhes in the 


Deed; and this ought more eſpecially to be Gherte and 
done if the Deed imports a Fraud; as where AK rr = 


a Man conveys a Reverſion to one, and after 


conveys it to another, and the ſecond Purcha- 


ſer proves his Title; becauſe in ſuch Caſe the 
Preſumption ariſing ou the Antiquity of =» 

Deed, is deſtroyed by an oppoſite 1 
on; for no Man al de we pet We 
manifeſt a Fraud. 0 


A Deed may be given in Reiden on ar Sid. 269. 


Rule of Court, by Conſent,” without being 
proved; for the Conſent of Parties is conclu- 
five Evidence, for the Jury are only to BY 
ſuch Facts wherein the Parties differ. © 


Though a Deed of Feoffment be proved 1 I 13 


to be duly executed, yet that is not ſufficient 
C2 e a Right, unleſs Livery of wn nub is 
wie * However, where the 1 
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1 proved, and Poſſeſſion has always gone 
with the Deed, there Livery 


ſhall be preſu- 
med. th ough. 1 it be not proved: But if Poſſeſ- 
fion Has not gone along with the Deed, then 
the Livery muſt be proved; for ſince Livery 
is to give Poſſeſſion on the Deed, where there 
is no Poſſeſſion the Preſumption is, that there 
was no Livery, and conſequently Livery muſt 
be proved to encounter that Preſumption. If 


tlie Jury find a Deed of Feoffment; and that 
Poſſeſſion has gone along with the Deed, yer, 


unleſs they expreſſy find a Livery, the Court 


cannot adjudge it a good Conveyance; for 


they are only Judges of what is Law, and 
have nothing to do with any Probability of 
Fact; therefore they cannot conclude that 
there was a lawiful Conveyance, . unleſs the 
Jury find a Delivery of the Fee. | 


Humberto, . If the Iſſue be Feoffavit vel gn, PE a 
eren Deed of Feoffment and Lirery are proved, 


Hob 72. 


o 
$2 


it cannot ve given in Evidence, that it Was 
made by Covin to; defraud Creditors; for it 


is a Feofiment fiel quel, and the Covin ought 


to have been ꝗpecially pleaded. ; liter, if the 
Iſſue be ſeiſed or not ſeiſed, ſor he remains ſei- 
ſed as to e notwithſiagueg the 1 eoll- 


ment. = 


„1 his Lal. me to abs Nodes: * . 4 
coy Acts of Parliament, that have been made 
to prevent fraudulent Conveyances and the De- 
terminations thereupon, that it may be ſcen h) 
what Evidence a Conveyance may be defeated 
dier the Execution of it has been proved. 


By 13 Elia. cap. 5. for the avoiding. and 5 


* of feigned nds, and fraudu: 


lent 


n 
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lent F coffments, Gifts, Grants, Alie nations, 
Conveyances, Bonds, Suits, Judgments, and 
Executions,.as well of Lands and Tenements 
as of Goods and Chattels, contrived to delay, 
hinder, or defraud, deen e and others 
of their juſt and lawful Actions, Suits, Debts, 
Accounts, Damages, Penalties, Forfeitures, 
Hcriots, Mortuaries, and Reliefs; it is enac- 
ted, That all and every Feoffment, Gift, Grant, 
Alienation, Bargain, and Conveyance, of 
Lands and Tenements, Hereditaments, Goods 
and Chattels, by Writing or otherwiſe, and 
all and every Bond, Suit, Judgment, and Ex- 
ecution, had or made for any Intent or Pur- 8 
poſe before declared, ſhall. be taken (only as 
againſt. them whoſe Action, Sc. by ſuch co- 
venous Practice is diſturbed, delayed or de- 
frauded) to be void; any Pretence, Colour, 
feigned Condition, expreſling of Uſe or rtr 
Matter, or Thing to the contrary notwith=. +. 
ſtanding; provided i it mall not extend to a 
Eſtate, or Intereſt in Lands or Tenements, 
Goods or Chattels, had, made, conveyed, or 
aſſured upon good Conſideration and bona: 
Fige to any Perſon not having at the Time of 
ſuch Conveyance or Aſſurance, Notice of | 
ſuch Covin, Fraud, or Colluſion. 

It ſeems ſettled, that no Conveyance ſhall Waller and.” 
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py be deemed fraudulent within this Statute, un- Cane: 19 in 
De- leſs it can be proved that the Perſon was in- N 
by debted at the Time, or very near, ſo chat 
red they may be connected together, though. 


there have been Determinations to. the con- Tupler ans 
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Writ, 4. makes a ſecret Conveyance of all 
his Goods and Chattels to B. in Satisfaction of 
his Debt, but continues in Poſſeſſion, and ſells 
ſome, and ſets his Mark on other Sheep ; and 
held to be fraudulent within: this Act: 1. Be. 
cauſe the Gift General. 2. The Donor conti- 
| nued i in Poſſeſſion, and uſed them! as his own. 
3. It was made pending the Writ, and it is 


not within the Proviſo, for though it is 


made on a good Conſideration, yet it is not 


Cn. K B. Sona fide. But yet in all Caſes the Donor con- 
. tinuing in Pofſ:ffion,” is not a Mark of Fraud; 


as where Donee lends Donor Money to buy 
the Gcods, and at the fame Time takes a 
Bill of Sale of them or kecuriog he! Mo- 
| OT BY, 
Baker and A A. makes 4 Bill 0 Sale to 8. A  Credi- 
wa > . tor, and afterwards” to C. another Creditor, 
a abc delivers Poſſeſſion at the Time to neither, 
and afte rwards C. gets Poſſeſſion, and, B. takes 
them from him, C. cannot maintain Treipaſs, 
becauſe though the firſt and ſecond Bill of 
Sale are both fraudulent againſt Creditors, 
yet they doch dre 4 aug Bs 8 i the ede 
Title. LT 


Lene 7058 No Perſon can Wie Advantage off tha 
270. Statute but the Creditors -' thernſelves,” and 


therefore, where A. made a fraudulent Gift 
of his Goods to B. and then died, B. brought 
a4 n Action againſt A.'s Adminiſtrator for the 
-..- -.G66ds, and held he could not plead the 
Statute, or maintain the Poſſeſſion of the 
Goods, even to ſatisfy Creditors; _ the 
"3 2 Ew _ Cre. 


La being Ys" to B. in 4001. and to C. 
3 wy . 200 C. brings Debt, and hanging the 


=o 


Creditors may e the v endes as Ex 
de i, 


Judgment | inſt 7. K. ebe died, ak Hob. 52. 


Scire Facias againſt the Tenants, the Sheriff 
returned B. a Tertenant, who came in and 
pleaded that T. K. enfeoffed him long before 


the Judgment ahſque hoc, that he was ſeiſed at 


the Time of the judgment, or at any Time 
after, whereupon Iſſue, and the Jury find 
the Feoffment, but further add, that it was 
by Covin to defraud the Plaintiff and other 
Creditors, and Judgment for the Plaintiff; .. 
for T. K. remained {till ſeiſed as to the'Cre- 
ditors, notwithſtanding the Feoffment, but 
if the Iſſue had been — directly, enfeof- 
fed or not enfeoffed, it had been found againſt 
the Plaintiff, for it is a Feoffment iel quel. 


A Settlement being voluntary is only an Hammond 
Evidence of Fraud, yet it has always been W 
reckoned ſufficient, in reſpect to Creditors zin Cas. 


but where a Father and Son join in making a 
Settlement, though after Marriage, yet it hall 


be taken to be a Bargain, and therefore will!! 


of itſelf make a Conſideration, but that muſt 
be where neither could make ſuch a Settle- 
ment alone. 


8o a . aſter Marriage, the Portion Pr. in Ch. 1 


being paid at the ſame Time, is good againſt 126. 


Creditors. So it has been held, that a Ser: Thi 009; 


tlement after Marriage, recited to be in 
ſideration of a Portion ſecured, ſhall be pre- 


ſumed to be in purſuance of an Agreement 2580 


previous to the Marriage, though no Prov 
aa 6 apr 58 e 16 0 
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Pr. in Ch. 275 K. ſurrenders a Co „ee is his Son, after- 


wards on a Treaty of Marriage for his Son, 
he tells the Wife's Friends this cpp was 
ſettled, in conſideration of which, and ſome 
Leaſehold Lands, the Marriage was had, and 
two thouſand Pounds Portion paid; and up- 
on this the Surrender was held not to be vo- 
3 or fraudulent as againſt Creditors. 


5 1 The Wife joined with the Huſband in let- 


ting in an Incumbrance _— her Jointure, 
and barring the Intail, and then the Uſes were 
limited to the Huſband for Life, Remainder 

to the Wife for Life, Remainder to the 

Sons in Tail, Remainder to the Daugh- 
ters in Tail who were notin the former Set- 
tlement ; and held they were not Purchaſers, 
ſo as to ſhut out a Judgment Creditor, though 
— Wite's parting with her Jointure had been 
0 Conſideration to them if it had Bonn 

Ons "expreſich. 2 IAG 

Lewkner and A. brought an Action int M. for wing 
. with his Wife; A. before Judgment, made 
Abr. 149 a Conveyance of his Land in Truſt for Pay: 
ment of Debts mentioned in a Schedule. A. 
recovered five thouſand Pounds, and brought 
a Bill to be relieved againſt the Deed as frau- 
dulent; but it was held not to be fo, either in 
Law or Equity for this being a Debt found- 
ed in malitia, it was conſcientious to prefer 
his real Creditors before it. lh 
Gosch 's Caſe,” Where the Heir made a fende on- 
5 Co.60. yeyance to defraud his Father's Creditors, it 
was held, the Creditor might take Advantage 
of this Statute, upon the Iſſue Riens per Drſ- 
ent. ue ſince the 3 G4 V. & M. 


| c. 14. 


* 0 „ 2 6 
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c. 14. after me _ this | *oint © pn 
come in Queſtion. FT. by 0 
The next Statute to be 0 Notice of is 
27 Eliz. 4. which enacts that every Convey- 
ance, Sc. of, in, or out of any Lands, &c. 
had or made for the Intent or Purpoſe to de- 
fraud and deceive ſuch Perſons as ſhall'pur- 
chaſe in Fee, for Life or Years, the ſame 
Land, Ge. ſhall be deemed only as againſt Hat 
Perſon, and thoſe claiming under him, to be 


void. Provided it ſhall not extend to im 


any Conveyance for good Conſideration, and 
bona fide. And if any Perſon ſhall make any 
Conveyance with a Clauſe of Revocation, and 
after ſuch Conveyance ſhall bargain, ſell, 
convey, or Charge the ſame Land for Mo- 
ney or other good Conſideration paid or given 
(the firſt Conveyance, &c. not by him revo- 
ked according to the Power reſerved) the for- 
mer Conveyance,  &c. as againſt the faid 
Barganees, Vendees, &c. ſhall be deemed 
void, provided that no lawful Mortgage made 
bona fide, and without Fraud, upon good 
Conſideration, ſhall be impeached by this 
Act. 


Udon this Statute it hath been held, That; Co. 82. 
if a Man, having a future Power of Revoca- 


tion, ſells the Land before the Power com- 


mences, yet it is within the Act. So if the jon. 94. 


Power of Revocation be reverſed with the 
Conſent of A. who is one within his Power. 


A Deed, though it be fraudulent in its 1 Sid. 134. 
boy gan t by Matter ex p facto may be-3 Lev. 387. 


as if one makes a fraudulent 
Feoffient, [as the Feoffee makes a Feoff- 
ment 


2 0 
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ment to another for valuable Conſideration, 
and afterwards Feoffor for valuable Conſide- 
5 ration makes a ſecond Feoffment. 

— If the Brother Bas in his Hands any of 
7 his Siſter's Money, and refuſes to pay it to 
her Huſband, unleſs he will make a Settle- 
ment upon ber, ſuch Settlement will not be 
fraudulent. - 

Note; Whatever Conerance is | ſratda- 


lent againſt Creditors, will be ſo againſt ſub- 


ways received the moſt G Conſtructi- 
| Mk 452 
5 Co. 6: Note 1 a  ſubſeq uent Parchafer 
Jas Notice of ſuch Bos is of no 
Conſequence, for the Statute pl avoids 
ſuch Conveyances. 
6 Co. 72. b. If the Father makes a 3 8 Leaſe of 
1 Land, in order to deceive the Pur- 
chaſer, and dies before he makes any Con- 
veyance, and after his Son conveys to J. &. 
for valuable Conkideration,, J. S. hall avoid 
F 
Hatton ans Upon Not ovilty i in T ceſpals the Beben 
Neal, in Sur- gave in Evidence Articles by which Sir Robert 
15 1653. Hatton (under whom the Plaintiff claimed as 
| Heir) ſold the Defendant. three hundred of 
the beſt Trees in ſuch a Wood, to be taken 
between ſuch a Time and: ſuch a Time; 
Sir Robert died, and the Defendant, within 
the Time, took the Trees, upon which the 
\ Plaintiff proved, that Sir Robert was only 
Tenant in Tail, but this was a voluntary Set- 
tlement of Sir Roberts own; and Jones, Chief 
Juſtice, held clearly that this Sale being proved 
n „ 1 | 10 


/ 


ſequent Purchaſers; for the 27 Eliz. has al- 


ERS. ee oo nt, 


PUETFFINEY 1b NE 


, to bis for a valuable Conſideration, bound the ee 
- Heir as a Caſe” within this Act; dee tasse ns 
Settlement was with a Power ww Revocation, 

f and the Plaintiff ' was nonſuit, > 1 
0 No Patchaſer ſhali avoid a rösten Con-; z Co. 97 
2 veyance for Fraud or Covin, but he who * 
de a Purchaſer for Daun or Other” ns. Son 5 

: ſideration. 1 
u- Tenant * Tail Adels to: Fo his wand Whit m | 
b- in ſtrict Settlement, his Wife dying, and he — 


- having only Daughters, levies a Fine, and 
ri declares the Uſes to himſelf for Life, with 4 
wy Power to make a Jointure, Remaindet to his 
ſer firſt and other Sons in Tail, after ward mar- 
no ries, and executes; the Power as to the Join- 


ids ture, but ſhewing the Deed makes no Settle- 
if ment on the Iſſue, has a 8on, and dies; the 
Daughters bring a Bill to have the Articles 
carried into Execution, and detteed; for the 
Son cannot be conſidered as à Purchaſer; there 
being no particular: Count o —_ n | 
ſo. * 4. 1 
he tent Statute | 11 3 8 wth. & Mc, 6. 14. 
and that enacts, That al! Wills, Diſpoſiians 15 
and Appointments of any Lands, Sc. ſhall be 
deemed, as againſt any Creditor of the Devi 
for, to be fraudulent and of none Effect: 
with a Proviſo that any Deviſe or Diſpoſition 
for the Raiſing or Payment of any juſt Debt, 
or any Portion for any Child, other than 
the Heir at Law, in Purſuance of any Mar- 
riage Contract, or Agreement in Writing 3. 
5 e e before des op hall on in age 
Sree) in! | 


„„ A re- 
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WO Kynifion and . A Tenant for Life; Remainder to his fiſt 


Clark, in 


Canc. 1741. 


the Conſent and Permiſſion of the true Own- 


abd other Sons in Tail, Remainder to his own! 
111 eQrerag nts; ©; Boad, and: 


© died, his Son entered, deviſed*away the El. 


tate, and died without Iſſue. This Deviſe of 
the Reverſion was held within this Act, for 
the Heir is Debtor being bound in the Bond. 

By x Fac. c. 15. / 5. it is enacted, That 
i any per ton, Who ſhall afterwards become a 


"bankrupt, hall convey on cauſe ta be convey- 
ed to any of his Children, - or other Perſon, 


any Lands or Chattels or transfer his Debts. 
into other Men's Names, except upon Mar- 
riage of any of his Children (both the Parties 


married being of the Years: of Conſent) or 


ſome valuable Conſideration, the Commiſſi- 
oners may conveyor difpole, thereof, the fame: 
as if the Banksupt had been. aCtually ſeiſed or 
poſſeſſed, and ſuch Sale or Diſpoſition of the 
Commiſſioners fhall be good again(t the Bank- 
rupt, and ſuch Children. and Perles, and * 
others mann under them. 

21. Tac. L. 4 19. 11. recites,” That ma- 


ny Perlons be fore they become Bankrupts con- 
vey their Goods upon good Conſiderat ion, yet 


ſtill keep the ſame, and are reputed Owners 
theneof,, and diſpoſe of the ſame as their own; 
and therefore enacts, That if any Perſons ſhall 
become Bankrupe, and at ſuch Time ſhall, by 


er, have in their Poſſeſſion, Order and Diſpo- 
fition, any Goods er Chattels, whereof they 
fall. be reputed Owners, the Commiſſioners 


may diſpoſe of them for the Benefit of the 
Creditors. 


Upon 


a @ x F 


dible Wuneſſes. 
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Upon this. Clauſe it has been held, chat: PoG Ryal and a 
ſeſſion. of Lands being no Proof of Fit 274 b 2 Hi 
Poſſeſſion of Goods is, a Mottgager continuing Cue: -» i 
in Poſſeſſion, is not within this Clauſe if he n 
deliver up the Title Deeds; but a Mortgage 61 A9 35 = 
of Goode, where Poſteſlionidoes not gon ©! © 
with the Sale, is within it, waleſs- it bei 


_ Choſe in Action, and there 38 Poſleſſion can- $2 oy wed 


not be delivered, Delivery of tbe Muniments 
and Means of reducing it into Poſſeſſom is 
lufficient, for the Delivery of the Munimen ti! WM 
is in La- C7 Deitver y of the Thing itſelfz 2 © (( 
i Nn archouſe/is x Ded | 
> n Det Things fixed to 
Jen 1 Are Part of this. 
ld; ore Oo) them a Morttgaga LL 
** e god Nene ry 2| 31 jun wan 15919 
hr od N My be a#Delivery from o ,jẽ =? 


5 Af " . 4 


Partener io li Ng, bc of Things in -Parge® 


nary: to a W Rik lan: 7 Goods /ſeſt io: th8 
Bankrupt's Poſſeſſion - for. ſafe Cuſſody only 


ſcem not tobe within this Clauſe: S Good Will. 419. * 8 


left with the Banluupt to ſell, far:ohelwhe 
deals by Commaitiopy, can gain no edit n 
his viſible Sa. i 5d bis, 2 i ad dan ae 5 
By the Statute: of Frauen Deviſes of 132 2.00 I 


Land muſt! by in Writing, and ſigned by the as df 


Party -deviling tha: ſame, i Of by Home: other een. ; 3 
Pet ſom in bis/ Preſence, of by hig.expreſs/Dis © a 
rections, and atteſted and - ſubſcribed in the = 
Preſance of Dee en ee e .: 12 9 


IH a Will is-atteſted; be Wiest, * 
afterwards the Teſtator makes a Codieih Cb. 38. 


| which he declares to be Part of his Will, 


F and 


3 
1 
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*andithat is leid atteſted by two Witneſſes, 
yet t will not de a good Will within the Sta- 
"TEN 4 time. But if a Man publiſhes his Will in the 
G.. Preſence of two Witneſſes; who ſign it in his 
| 2Ch. Ca. 109. Prefence, and a Month after- he ſends for a 
. third Witneſs, and n! wy in _ Preſence 
5 this will be good. 
Show. 69. VLord Chief Juſtice Holt appears nh 0 
been once of Opinion, that it was neceflary 
= that the Teſtator ſhould ſign the Will in the 
2 Williams Preſence of the Witneſſes ; but it ſeems to 
| Wil have been ſince ſettled, to be ſufficient _ 
4 him to own it before th * to be his Hand. 
Fhe Statute of Frauds requires Aneſting in in 
the Teſtator's Preſence, deer obtruding 
mother Will in che Place of the true one. 
| Sheers a But it is enough\f the Teſtator migbt ſee, 
» Sk 66 ws 5 deceſſary he ſhould aQually ſee them 
S $1 $ therefore; where the Teſtator had 
defired the Witneſſes to go into another Room 
feven Vards Diſtance to atteſt it, in which 
there was a; Window: broken, through which 
the r might ſee them, it was held 
So if the Teſtator, being ſick, ſhould 
= os de in 1 Beds and the Curtain drawn. Note; 
Stanly, Lew. gigning need, not be by ſetting the Name to 
Webb a the Bottom, it is enough if the Will be oft the 
Greenville, r Hand Writing, and begins with 1 
. 13. G. . . rand it has been ſaid, that Sealing 
VM Signing, and was ſo determined in the Caſe 
£ b. 13 G. 1. of Wan ford and Wang ford, by Lord Raymond, 
| 1.704% at Guilaball. But this may well be doubted, 
becauſe the Meaning of the Statute, in requi- 
: ©" ring it de W by che Teſtator, 2 


«; IK 


; ** 
4 * : * 
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further Security. againſt Irapoſitionzi kick 
can be only by his putting his Name or Mark; 
and of this Opinion was the Court of Exche- 
quer in a late Cauſe, grounding themſelves 
upon the Opinion of Mr. J. Leuinz in Le. 
main and N and the Caſe there cited by 
him out of 1 R. A. 245. 25. And if a Man Les and Lib, 
makes a Will on three Pieces of Paper, and 3 
there are Witneſſes to the laſt Paper, and none 
of them ever ſaw the fltſt, this is not a goed 
Will. But though the Statute requires the At- "0 * 5 
teſtation of the Witneſſes to be in the Preſence 
of the Teſtator, yet it need not appear upon 

the Face of the Will to have been ſo done, 
but it is Matter of ONO 0 DE. left Ft 5 

ury. 5 N 
g Though the common. \ Way: is to all 285 
one Witneſs to prove the Will, yet that jg" _ 
only where there is no Objection made the 
Heir; for he is intitled to have them all ex- 
amined, but then he muſt produce them, ho = 
the Deviſee need produce only one, if that 
one prove all the Requiſites; and though thex 
ſhould all ſwear that the Will was not duly. 
executed, yet the Deviſce weuld be permitted 
to go into Circumſtances. to prove the due 
Execution; as was the Caſe of Auſten and 
Milles, cited by Lord Hardwicke, Chancellor, S. Cc. cited, 
in Blacket and Widdrington, MA. 11 G, 2. in 3 
which, | notwithſtanding the three Witneſſes 
all ſwore to its not being duly executed, yet 
the Deviſee obtained à Verdict. And much 
the ſame Caſe happened in Pile and Braubury, str. 1096, 
before Lord Raymond , upon an Iſſue of :dew/a+ 
uit vel non, the Witneſſes denying their Hands, 


F 3 . 


* 
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ihe Deviſce a have avoided calling them, 
but being -obliged to: it, the firſt a ſecond 
denying their Hands, it was objected he ſhould 
go no r 7 lor though it you call one 
Witneſs, who proves againſt you, you may 
call another, yet, if he proves againſt you 
. * you can go no farther; but the Chief 
ice admitted him to call other Witneſles te 
! prove e the Will, and he obtained a Verdict. 
Anſty ard M Deviſee of any Part of the Eſtate, or a 
2 E. Eegatee, where the Legacy is charged upon 
th the. Land, will not be a good Witneſs, nor 
N would a are e them ſo, for that would 
von alter their Credibility at the Time of At- 
teſting; i But if the Legacy is not charged 
upon the Land, whether the Legatee might, 
403851 aher being paid his, Legacy, or having releaſed 
Ve 10 it, be a Witnels to prove the Execution, may 
F”7 To doubtful, or perhaps he might without re- 
leaſing it, or being paid, for he is no ways 
concerned in Forereſt in the Queſtion; for 
the Will may ſtand for the perſonal Eſtate, 
' though: it is not good for the 9 but this 
Caution: may be neceſſary where he is called 
to prove the Sanity of the Teſtator, - which 
is indeed in ſome Reſpects the Caſe of 
45 exerys Witneſs who is called to 3 a8 
ihotts 2 Execution. . CONT A 6. * 1 ln 
en elo prevent che. 8 ackf ing ba 
the above Determination, which would have 
tet aſide many Wills, there being few in which 
ſome of the Witneſſes have not had Legacies 
D001 128 general Words chatged upon Land, the 
| 250 r n W in ws 2 1 Cales Wil 
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WI ſhall be good, a” only the partici 
Legacy ta the Witneſs void. 

Though the Deviſee has' proved. the Will Brantby an 
duly ebessted according t6 the Statute; yet Rank) og 
if the Heir at Law can prove any Fraud in h Be” 
obtaining it, the Jury ought to fi abc Proc. 

Will, for Fraud is in this Cale cxunirable at 
Law and not in Equity. 

By the Statute” of Frauds, 'a WI tel 
as before mentioned, ſhall continue in Forte 
until the fame be butnt, cancelled, toth' of 
obliterated by the Teſtator, or in his Preſence; 
and by his Directions and Conſent, ot udlcſs g 
the lame be altered by ſome other Will or Co- 
dicil in Writing, or other Writing of the De- 
viſor, ſighed in the Preſence oft e More 
Witneſſes declating the ſame. 5 

If a Man deviſes his Land to Vs Fa” thek Onyons _ 
makes a ſecond Will, and deviſes it to B. and wil, i 
upon that cancels the firſt Will by tearing off a: 
the Seal ; if the fecond Will be not — as a 
Will to paſs the Land to B. (che Witneſſes 
not having ſigned it in his Preſence) it will 
be no Revocation; neither will the tear ing off 
the Seal, becauſe no ſelf- ſubſiſting independent 
Act, but done from an Opioion that the ſecond 
had revoked it. 

And Note; There are many other Ways of 
revoking a Will chan what are mentioned i in 8 
the Statute; as by levying a Fine of the Lane 
deviſed. 80 if ' the Deviſor marries, and makes Martin 2 
Settlement on the Iſſue, reſerving the Fee in Savage, 1740 
himſelf, mu he afierwatds' dies e 1 
Mie, — 57 11 "ok 
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We. muſt next ation. where Baden 1 
. WAN and where breaking. off the 
Hen! avoids the Deed. 

Formerly, if there was any Raſure or Inter- 
Fa the Judges determined upon the 
.: Profert or View of the Deed, whether the 
Deed was good or not: But when Conveyances 
grew fo voluminous, ſuch vaſt Room was left 
for the Miſpriſion of the Clerk, that muſt be 
altered and amended, that the Courts thou ght 
It. neceſſary not to diſcharge a Deed raſed or 
interliped as void upon the Demurrer, but re- 
ferred it to the Jury, whether the Deed thug 
raſed or interlined was the infividual eme 
delivered by the Part. 

If a Deed; be altered by a . in a 
Point not material, this does not avoid the 

Deed, but Se if it be altered by a 
5 1 in a Point material; for the Witneſſes 
cannot prove it to be the Act of the Party, 
where there is any material Difference, but 
an immaterial Alteration does not change the 
Deed, and conſequently the Witneſſes may at- 
reſt it without Danger of Perjury. But if the 
Deed be altered by the Party himſelf, thou gh 
in a Point not material, yet it avoids the Deed, 
- for the Law takes every Man's own Act moſt 
| frongly againft. himſelf, . 

If there be. ſeveral 83 in a Deed 
and one of them be altered, this deſtroys the 
whole Deed; for the Deed cannot 4 the 
- ſame, unleſs every Covenant RE h it che 
. be the ſame alſo. - 1 


„ 


Aſſent 


2 ; 
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Aſſeot of Parties yet is the Obligation void, 
for it is not the ſame Contract that was ſealed 


and delivered. As if a Bond was made to C. 


with a Blank left for his Chriſtian Name and 
for his Addition, which is after wards filled up. 


But if A. with a Blank leſt after his Name, be : Vent. 185. 


bound to B, and after C. is added as a joint 
Obligor, yet this does not avoid the Bond, for 
it does not alter the Contract of A. whti- was 
bound to pay the whoſe Money before ar pg nog 
Addition 


It has bees; ſaid that who's Thing hn Palm. pt 19 


in Livery, a Deed formerly ſealed may be 


given in Evidence, though the Seal be after- 


wards broke off, | for the Intereſt paſſed by the 
Act of Liyery: So, they ſay, if the Convey- 
ance were made by Leaſe and Releaſe, and 
the Uſes were once executed by the Statute, 
they do not return back again by cancelling 


the Deed : But it is ſaid, if a Manſhews a Title ; Bult 3 


to a Thing lying in Grant, there he fails if the 
Seal be torn off, for a Man cannot ſhew a 
Title to a Thing lying in ſolemn Agreement 
but by ſolemn Agreement, and there can be 


no ſolemn Agreement. without Seal. Howe , 


ever, it may well be doubted, whether this 
Diſinction will hold. In Palm. 403. it was 
held, that a Deed leading the Uſes of a Reco» 
very was good Evidence of ſuch Uſes, though  - 
the Seals were torn off, it being proved to 
bare been ſo done by a young Boy; and, I 
take it, that in any Caſe a Deed ſo provel 


would be Evidence to be left to a Jury. But,; Co. 24. 


e there may be a Difference where the 3 Bulſ. 79 


UE Is directly on the Deed, and where the 
Decd 
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Deed is only geen in Evidence to prove an- 
other Iſſue. On non ef Tudtum producing . 
Deed without Seal would not prove the Iſſu 

however they migbt account for the Seal he 


ing torn off: But, on Not guilty in Ejectment, 
2 Dced might be given in Evidence without 


Cr Fliz, 110. 


Cwens. 
e bc an 


Seal, and in Caſe they proved the Seal tom 
off by Accident, the Jury: . to Ti for 
"the Party. ©. © 7 

If an Obligation: were ſenſed when plied 
and after I{lue joined, the Seal were torn off, 


yet the Plaintiff ſhall recover his Debt, Bees ue 


ide Deed when profered to the Court was in 
the Cuſtody of the Law, and therefore the 


2 Inſt. 676 


Law ougbt to defend it; beſide, the Truth of 


the Plea which is to be proved muſt have Re- 


lation to the Time when the Iſſue was taken: 
Alfo:if the Seal of a Deed be broken off in 
Court, it ſhall be-xkeks enrolled for the Behefi 


: - the Parties: 


5 Co. 22. 


If there be a joint Contract or Obligation 
ana; the Seals of one of the Obligors be torn 


orf, it deſtroys the Obligation ; bur if they be 


March I2:. 


ieverally bound; the Obligation continues 2 
to the other whols: Seal was not torn off, be- 
cauſe they are. ſeveral Contracts. But if tue 
Men be jointly and ſeverally bound, and the 


Seal of one of them be torn of this 4 is a Dil- 


charge of the other, for the Manter of "tht 
Obligation is deffroyed by the Act of the 
Obligte; and therefore that is, according to 
me Rule of Law, that conſtrues every Man! 


-> . own Act moſt ſtrongly againſt wn A 1 7 
4 charge 0 wy — e W 
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There is now by Act of P ham f 
ther Requiſite to a Deed that is given 12 
dence than heretofore, and that is the Stamps: 


And there are now three Stamps required to 


every Deed; one by the 5 N & M. c. 21. 
which. nn 28 June 1694 a ſecond 
by an Act commencing 1 Auguſt 1698; and 
the third by 12 An. ft. 2. c. g. commencing 
the 2 Auguſt 1714; and theſe ſtamps have 
been frequently the ene of detecting Forge- 
ries ; for the Stamp Office have ſecret Marks 
on the Stamps, which from time to time are 
varied; ſo that where a Deed is forged of a 
Date antecedent, it may cafily be diſcovered 
by Stamps: being upon it not in eh at the 
Time it bears Date. 

To come now to uſes ſds rden Evi | 
dence that is / not under Hand and Seal, 

And firſt of Notes; They are either ſuch 
28 paſs according to che Cuſtom of Merchants, 
or that paſs between Party and Party. RY 

Merchants Notes are in Nature of Letters 
of Credit paſſing between one Correſpondent 
and another, in this Form, Pray pay to J. 
“ F. or Order, ſuch a 'Sum;; Witneſs my 
Hand, F. N.“ Now if the Correſpondent 
* the Note he becomes E in 2 
ſpecial Action on the Cuſtom. 

In this Cuſtom there are four Things c con- 
ſiderable; firſt, the Bill; ſecondly, the Ac- 
ceptance; AY. we Proteſt ; W the 
Indotſement. 

The Bill is 1 e of 4 Fe deficinig 
e Correſpondent to pay fo much Money 
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either at Sight, or, as they Term it, at fingle, 


double, or treble Uſance, which is commonly 
at one, two, or three Months, to be comput- 
ed from the Date of the Bill: But as fach 
Uſances vary, it is neceſſary for the Plaintif 


in his Declaration to ſhe what OY Mos ell 


6 Mod. 29. 


cc lhe received. 


he cannot have Judgment. 

The Bill till payable is ſubject to a Coun- 
l not withſtanding it is accepted, there. 
fore if the Correſpondent ſhould pay the Bill 
before the time appointed, and à Counter. 


mand ſhould come, the Drawer is not anſwer- 
able, becauſe he gave no e to pay it 


beiore the Time. 
Though regularly a ought to bes thee 
Perſons concerned in a Bill ug Exchange, yet 


there may be only two; as if A draws in ti 


Manner, Pray pay to me or my Order, Va- 
myſel. 4 
The Acceptance is giving Cradle to the 
Bill, ſo far as to make himſelf liable, and 
to truſt for a b eee to t *Cotreſpoo- 
len, 
lo the Caſe of two eim Traders, the 


Acceptance of the one will bind the other; 


But if ten Merchants imploy one Factor, 


and he draws a Bill upon them all, and 


one accepts it, this ſhall _ bind him and 


err 8 


A ſmall, Matter amounts to an Acceptants 
as ſaying, Leave the Bill with me, and | 


2 will accept it;“ for it is giving Credit to 


the Bill, and hindering the | Proteſt ;- but if 


the Merchant ſay, ©* Leave the Bill with me, 


and I will look over my Accounts * 
0 


The T u EO Y 'of Ev ID DEN ”= 6 1 = 


14 the Drawer and me, and call To-morrove, ' 1 
« and accordingly the Bill ſhall be accep ed.” | 
This is no Acceptance, becauſe it — 
upon the Balance of the Accounts. And Ac-s 
ceptance may be qualified, as to pay half ing 
Money and half in Bills; ſo to pay Gbendbab. 452. 
Goods ſent by the Drawer are fold.” But he 

to whom the Bill is due may refuſe ſueh Ac- 

ceptance, and proteſt the Bill, ſo as to charge 

the Drawer. The Proof of the Acceptance ilkinſon 
is a ſufficient Acknowledgment on the Part ane Lutwich. 


of the Acceptor, who m̃uſt be ſuppoſed to. 22 G.. 


know the Hand of his Correſpondent; there}. @ "Ha 
fore, in an Action againſt the Acceptor, the Str. 648. 
Plaintiff ſhall not be put to prove the Hand- \ 0 
of the Drawer; however, Proof of the Acc 
ceptance will not be concluſive Evidence 
againſt the ad wer if he can neg wo 
contrary. 955 
The Proteſt is made 1 A | Notary: P 
lic, in Caſe. of :Non-a nce or 8 Y 1 
ment, to whoſe Proteſtation all foreign Courts 1 
give Credit, and the Proteſtation is Evidence | ii 
— the Bill is not paid; but in England 4 
they muſt ſhew the Bill itſelf as well as the _ 
Proteſt; becauſe. the whole Declaration walt | = 
de proved, 0 1 | 
When the: ill is nee proteſted, "oy \ - *:4, 
Party that draws the Bill is obliged to an- | 
ſwer the Money and Damages, or to — 6 
Security to anſwer the — beyond Sen, 3 
5 eps _ b _ eb 3 run 
Or. 4 * os 0s WW (a 
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I kun. 743. In Caſe of kaciga Bills of Exchange, the 
Ceouſtom is, That three Days are allowed for 
Payment, and if not payed: on the laſt Day, 
tbe Party ought. to Pibtef the Bill and re- 
turm it, and it he does not, the Drawer will 
not be chargeable; but if the laſt of the 
thiee Days is a Sunday, or great Holiday, he : 
ought, to demand the Money on the ſecong M 4 
Day, and if not paid, proteſt it on the ſame I t! 
Day, otherwiſe: it will be at his on Peril. ti 
ef — Indorſee accepts but TWa-pence from M h. 
= IS Acceptor, he can never. bare reſort io te 
= be nde a0 b ad 
112» a, Bill be lefi with. a Merchant, to. ac: be 
cept, be to whom: it is payable, in Caſe it MW P; 
is loſt, is to requeſt the Merchant to gie N 
him a Note for the 1 according ta N. 
the Time limited in the Bill; other wiſe Ml th 
there muſt be two hae oj one far Non- WM th 
payment, the other for Non- acceptanee. WW is; 
A. draws a Bilb en H. and B. living in ff the 
the. Country, C. his Friend! accepts it, the | 
Bill, moſt not be proteſted} fon Non-accept- I Ex 
ance of, B. and ther; Cs Abd, 1 rhoad het che 
kied bim to anſwei the Money G 
I the Drawer Ingheſcarahet in lover 0 Fo. 
bes tne Receiver has not only the ori-: ¶ qui 
gidal Credit of the Drawer at Stake; and der 
that of; the Accepton af the Bill, if - -accepited; Col 
but- N and he may have ext 
Carth, 466. an Action againſt eithet; but à Bill of Ex- Acc 
| change cannot be aſſigned over for a e pare 
in part, ſo as to ſubject the party to leveral 
Actions. | 22 | ting 
. | : A, drew Pert 
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4 ben Bill: of Exchange io the, 3 | 
Indies, on Ta in London, at ſixty Days Sight, 1751. 
y, MW to W. or Oeder. V. indotſed to G. who pre- 
te- ſcoted the Bill 10 T. who ſeſuſing, G. noted * 
n ir for Non- acceptance, and at the End of 

de fixcy Days, preteſted it fat Non-payment,! 
he end then wrote à Letter to A. and alſo to his, 

nd MW Agent in the We Indies, acquainting them 

me Ml chat the Bill was not accepted,” Ia an Ac- 
il. uon brougbt againſt A. by G. on this. Caſe 
om I be was nonſuit, ſor by not ſending the Pro- 

to il teſt for Non acceptance, he made bimſelf lin 
able. The Uſe of Noting is, that it ſhould, = 
ac- de done the very Day of Refuſal, and the 
eit MW Proteſt may be drawn any Day alter, by the 3 85 
ive Notaty, and be dated of the Day when the 
to Noting was made; and the; fixty Days waylh + > =: 
viſe I theo. begin c run, as tothe Bill-holder, from 
on- the Date of ihe Noting ; and where the Bill | 
L: is accepted, the fixty Days begin 0 * * | ry 

the Acceptance. 

It was doubtful whether 3 98 Bills: of 

Exchange were within this nn o Meer- 
chants, but by 9 & 12 M. g. c. I. and oo 
F 4 An. g. 9; theꝝ are put upon t che fame 0 
Foor wich foreign Bills; and though theꝝ ren 
quire the Acceptance to be in Writing, in o- 
dep to charge the- Drawer with, Damages and. 1 . 


— —— — ——— — —- 


Coſts, yet thete is, a Prouiſo that it ſhall nag 
extend to diichatge any, Remedy againſt tha a 
Accepter, ſo that . Actiom vi Kill lis. N — 
parol Acceptance. de 156 
By the 3 & 4, 4 c. 9. all Notes Wn in 
ting, that ſhall be made and ſigned by any | 11 
drew Perſons, — Auch Perſons. promiſa o 15 on 
"OE. * 
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pey to another or his Order; bt Unto: Bearer, 


any Sum of Money mentioned in ſuch Note, 
ſhall be taken and conſtrued to be, by Vir- 


tue thereof, due and payable to fuch Perſon 
to whom the ſame is made payable ; and every 
Note made payable to any Perſon or his Or- 

der, ſhall be aſſignable a indorſable over, 

and the Perſon to whom ſuch Sum ot Money 
is by ſuch Note made payable, may hank 
tain an Action for the ſame; and any Per- 
ſon to whom ſuch Note is indorſed may 
maintain his Action, either againſt the Petſon 
who ſigned ſuch Note, or againſt him that 
indorſed it; and in every ſuch Action the 
5 Plaintiff ſhall recover his Damages and Coſts, 
Hl. 18 C. 2. Note; In a Writ of Inquiry before the 
per C. B. Sheriff on 1 by Default in an Ac- 
tion on a Promiſſory Note, Plaintiff muſt 
prove his Note, the ſame as if Defendant 
had pleaded Non afſumpſtt, though in Debt 
E and e e by Default it is 1 5 

Wile. £6 it 4 
Morris and There ate no preſcribed Form of theſe 


* 3 1. Promiſſory Notes, and therefore whatever 


Raya I 4 imports an abſolute Promiſe to pay will be 


ſufficient; as a Promiſe to be acccountable to 


Baldwin's F. S. or Order. But a Promiſe to pay on 


Cale, E 14: an incertain Contingeney, depending perhaps 


11 ff. on the Will of the Drawer, is not within the 
Andrews and Act, becauſe it will not anſwer the Intent, 
H. 3 G. 1 nor within the Words which import an ab- 
Str. . ſolute Promiſe to pay, and therefore a Pro- 


— +. miſe to pay N 15 * Nr is not Sec, 
Ge ws _——— Ca. L. & Eq. 363. Moor act 12 
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but a -Promiſs to pay on che Return of e 
Ship has been held good, becauſe it reſpeccts 
Trade. So a Promiſe to pay, or do another F 
Act, has been held not within the Act; as 
a Promiſe to pay, or deliver the Body of F. S. ' = 
80 a Promiſe to pay, if his Brother did not, is 
not within the Act, for the ſame Reaſon f =_— 
Incertainty. So a Promiſe to pay three hun 
dred Pounds to B. or Order; in three goocecg 
_ Eaft India Bonds, upon twenty-eighth of No- 
vember following, is not a Note within the 
Statute: But a Promiſe to pay on the Det th Coke an s 
of another; as that is a gr .. which 18 G. 4. S 
muſt happen, will be good. i n do 
In an Action againſt the Indorſor is need 
not be alledged, that it was demanded "of ß 
the Drawer: But Lord Holt, Raymond ö 
Eyre held it was neceſſary to give it in Ei- 
dence; Lord Parker, Pratt, Ning and Hard. 
wicke held it was not neceſſary. But I take 1 ide Pot. 10 
the Law to be now ſettled otherwiſe. A Bill! "Salk, 10. 
payable to à Man's Order, is payable to'him- +. 
ſelf, and he may bring mw dome + —_—_ | 44h : 
he made no Order. „ 
3 an — of a Bill, did 123. 
S. or Bearer, be no good Aſſignment 
8 3 the Drawer, yet the Indorſor is 5 155 — 


liable, for the indorſement is in une of” 45 0 
L CH att wht roving go gies 


A Note payable. to x Feme Sole or Or 1 
who ay at can n be Indotfed' by the Tr ge 7. 8 4 1 
F (4511 fudforld fv 51950, 0088 AR 

'$0 likewiſe loch Note — be indorſed by 1260 
an e or Adminiſtrator. 
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| JIU In an Action by the Indorſee againſt tha 
66. 2. Draver, upon Nen aſumpfit, the Plaintiff 

34 proved the Drawer's.; Hand, and that When 
1 Bare 317 the Note with che-Indorſement was ſneyn 

do the indocter, be acknawledged it was his 
Hand Writing, but dhis was held not aldi , 
ent to charge a third Perſonn. 


n bacon: diet 
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1A _—_ K. * Payable to Ne: or Onger, or to B. or Bearer; 
* In he firſt Caſe, in an Action againſt the In- 
3 dorſor, the Phioriff muil prove.a Demand on 
Erze. R Fl, the-Drawer, but not in the laſt, for there the 
. lor is in Nature of an original Drawer. 
EIvick and the firſt Caſe, if the Indorſee gives Credit 
13G. 1. Str. to the Drawer; without Notice to the Indorſor, 
147. it will diſcharge him: So. receiving Part of 
the Money from the Drawer will for ever diſ- 
charge —— Indorſor ; for by ſuch Receipt, the 
Iadorſee has made his Election 0 have his his 
N from the Dta wert. A 
If the Indor ſor has paid Part o be Money, 
chat will diſpenſe wiih the Neceſſity of page": 
ving a Demand on the Drawer. 
Note; He need not prove the Drawer's 
Hand, for if it is a forged Bl, vet the In- 
doenſot is liable. 
TIO The Indoriee muſt give a en Notice: 
Dela Four- to.the Indorſor ip convenient Time, upon De- 
os 4p +» "om fault of P ay ment by the Drawer; but a Proof 
a G of. Making Enquiry afier the Defendant, who 
4 ES 1 could not be found, will be ſuffieient to x- 
c ßiuſe the giving ſuch Notice, unleſs the Dr 


eee eee vas 10 e Bad. 


£ | 855 we 


Salk, 127: 


3 


on 


to the Tadarfors and faid there Were no Days 

of Grace on 2 Note as there are on a Bil of 

Exchange; but the Jury fad it was com- 
monly underſtood that there were three Da 


to ſhew 
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- ABtioh againſt Indorchr of SiNoke of i at it 
tis Note was doe the fiſth; there was no "De. G. Hay,” 8. 
mand on the Drawer” All che eighth, abc 7s — 
no Notice to the Indorſor kill the nineteenth 
Mr. Juſtice Deniſon thought che Plaintiff he 
not made uſe of due Diligence either D 
manding of the Money; ör in piving Noce 


of Grace, zd hefefore Henan e Ban _ = 
was made in Time] bur tlie Judge fal bhe | 
| 
. 
| 


Mt; += 
Eaw was otherwiſe, and directed them ts ifirid 199. +8 3 > ti al 


for the Defendant. Vi AF, td Sr Dive 8 A 2 ** 3 t 

Ian an Action againſt the Indorfor,. Lord Se 1 

Raymond-wookinot allow dhe Deſendint ec . 

give in Evidence that the Plaineffr Gefred- G.. 

bim to indorſe the Note, *tb" ende e 9 
bring an Aion againſt the Drawer, Vor de. M 0 rt 


a 1 q 
cared He would ſue Defendant. * 117 bo! tir to . wat 4 


„ Bub whkre-the! ARtiow/wvis brbught'by _ CO 
Drawoe ana Drawer, Defendant was b e M. 12 
wis Gellvered 35 an Eſbrow, pig bn 

As A Reward, in Cafe he procured the W C. 1 

ant te ibe heſtrod to am Office, Which it Beg 
proved! he did hot effect, there Wis & Verdi 
for che Deſchdamt. tot 10 abode vat - bot: wy / 
And it ſeems a reaſonable Diſtnction whiehSoellng and | 


has been taken between zn Action between 32 at 


the Partier themſelves, in Which Caſe Evidence e | 
may be given to mpeach'thePhomiſe," and'inÞ*! F Je © 
Action b or agafaff a third"'Perfori, e an 


lodorſee or an Keergtch rd ee ara? 2h 1 
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| Uſhere the fendane bortowed. Money of 
1 5 S. who lent it knowingly to game with, 
> nd aſſigned the Note for à valuable Con- 
& 8 to the Plaintiff, who had no No- 
lice, yet it was held void by g Au, c. 14. 
E. 6. G. 2. Where in the Declaration the - ane 


was ſet out to be for value received, but being 
produced, had it not: Lord Chief Jaſtice yes 
5 — the Indorſement to be filled up in 
Court, notwithſtanding the Caſe of Clements. 
and Fenkins P..z G. a. was cited; where Lord 


3” Raymond refuſed 10 Jet it be done. 


23 art, But a bare Indorſement of a name an Ir 
Se no property, and though it may be filled up 


iyre, C 15 at any Time — the Note is given in Evi- 
zin dence, yet that has been denied after. Vet 


tiff nonſuited, 


| 4 Str. 1103. where — Plaintiff produced the Note with 


his own Name indor led. eee Jaſkes 
luffered him to rike it out. Mein : 


Cited by Nr. A Note payable to B. or Order, was * 


a ſed thus, Pray pay the Contents to C. in the 


H. 4. C. Declaration the Indorſement was ſet out as 


3 St. 557. 57 2 to C. or Order; at the Trial it was 


objected there was Variance; But the Court 
held that, as the Note was in its original 
Creation indorſable, it would be ſo in yet 


Hands of the . Indorſee, though not ſo ex- 
preſſed in the Indor ſement, and therefore in 


. 


therefore no Variance. 25511 


Me bs to the Drawer, without Notice to the 
Indorfor, it will diſcharge him; it is therefore 
to be ſeen what ſhall he conſttued a giving 
Credit, * not n the Money of the 


2 5 Drawer 


. 
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Drawer in'# reaſonable Tit ihe” is | giving Cre. 
dit. What ſhall be deemed a' reaſonable Time 
muſt be left to the Jury, upon the Circum- 
ſtances of the Caſe : However, it may not 
be improper to ſet down a Caſe or two upon 
this Head, to ſhew what in general hay! deen i 
deemed 4 reaſonable Time. ; „ 9 

In Mainuairing and Harriſon, 155 Caſe , Se. e So 
was, Upon the ſeventeenth'of Seprember, be- „ 
ing a Saturday, about two in the Afternoon, 
the Defendant gave the Plaintiff a Goldimith's g 
Note, who paid it away the ſame Day to J. S. 

The Goldſmith paid all that Day and all M. 
day: J. S. came on Tueſday, but then Payment 
was ſtopped ; 5 7 which, the Plaintiff paid 
back the Money to J. S. and aſked it of Pe- 
tendant, who refuſed, upon which the Action 
was brought; the Chief Juſtice left it to the 
Jury, who would have found it ſpecially, but 

would not let them, ſaying, it was a Mar- 

ter proper for their Determination; upon 
which, they gave a Verdict for the Defend: x" = OM 
ant, and held there was Laches in Wee "wh 
ſaying, they were all Pee that rwe Days 
was too long. 8 

So where Chitty- ap given the But India. 16, G. 2. 
Company a Note on Caſwell, at eleven in the be. 1 _ 
Morning, they did not fend it for payment till "= 
two o'clock the next Day ; and held, that they 
had made it their own” by their Laches.” n 133. 
Hiil and Lewis, the Defendant indorſed to 2. 1 
vho the ſame day indorſed to the Plaintiff, Vo N 15 87 
afterwards, the ſame Day, received Nieten 
upon other Bills of the ſame Banker, ande 
might have received 8 — * + 

3 
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Bill in Queſtion, if he had demanded i it. The 
Nigbt following the Banker broke, and the 
dach, upon Conſidętation (it being leſt to 
them by the Load Chef Jule) found for 
| the Plaintiff. 5 
Ut Anſon and The. Defendant. having a "2. Naw, 
4 am 5 payable to him or Order, two: Months after 
* e, indorſed it to the Plaintiff, who ſent 
58h his Servant to the Drawer fot the Money, who 


ſaid, the Defendant. bad promiſed not to in- 


Fr  dorſe. the Note over without ee him; 
9 5 that he had not ſo done, and therefore he 


Was not prepared to pay it, but promiſed Paye 


ment in three or four Days; and in like Man- 
ner put him off from Time. to Time. At- 
ter three Weeks the Plaintiff, wrote to the 
Defendant. (not baving ſooner learut his Di- 
rections, though it was proved be ſooner en- 
vired! after it, and was told where he might 
cara it) that Smith's Note was not paid; that 
he, had. often promiſed: Payment, but alledged, 
15 ;Netendant promiſed not to make Uſe of 


is, without acquainting him firſt; Smith be- 


came 3 Bankrupt; Plaintiff writes a lſecond 

Letter; Defendant anſwers, that when he 

1 5 ©; omen e Town he will ſet that Matter to 
iehts; upon this Evidence, the Jury gave 2 
LY 25 erdict — the Plaintiff, notwithſtanding it 
appeared Snith continued Solvent three 


„Weeks, and paid. aboue a hundred. Pounds 


; in the Time. LEES 03 23S 
Sir] Hankey 90 As; the. „ ee 5 the. Tine. is a 


and Trotman 


M. 19 G. 2. en can 3 for the Juty, the Court 
Goodman a> not interp pale, by Way G a new 


Shipway, M. een the 115 olg mie 1 


— 


* 


eee 


Court granted à new Trial, holding it to be 
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if they ſhould fibd for the Plaine, 6. 


it appeated in Evidence, that he kept Babkets 


Bills frotti April to Auguſt, before the N 
1 1 


"The Defiridaiic had u Nöte of fit) bunds gest arg, i 
off one Bellamy, A Goldſtnith; payable to HNitn land aN - [ 


or Bearer, at a Day then to' come, about 22 1 
Week betork which, he diſcounted it at the Ms 
Bank, without indorfing the Bill; Bellam 
about two Months after broke, without ha- 
ving paid the Bill, upon which the Bank 
beg Aſunitfit for Money tent, and upon 


dr: 


7 

Þ 

x8 a 

Tod | 
—_—_ 


this Evidence obtained a Verdict; but the 3 4 
a Verdict againſt Law ; for. if the owner of a 


Bill, payable to Bearer, delivers it fot ready 


Money paid down for the ſame, ind not for 
Monvy aritecedently due, or for Monty lent 
on the ſame Bill, this is Selling of the Bill 


like Seliing of Tallies, Se. But if there be 3 


an Indorſement thereon; the Indorſee may 1 


| hs: Remedy on that Indotfement, pro- 
vided he demand the Money in a tones 
yu Time. 


As the tent of the 3 & 1 266 2 90 was 


to put Promiſſory Notes upon the ſame Foot- 


ing with Inland Bills of Exchange; all that 
has been before faid in Regard to Promiſfory 
Notes, is applicable to fuch Inland Bills. 
wever, it may be 0 8 to take 


Notice, that g G10 az. e pives Power 
ES. proteſting of any Inland Bil t Exchange 
of five' Pounds or upwards (in which is ac- 


knowledyed and expreſſed the Value to be 


received); but this Ac has no effect, unleſs 


G4 dhe 
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the Party on whom the Bill was drawn accepts 
it by Under-wricing ; therefore, by the 3 & 4 
An e. g. the ſame Power is given in Caſe the 
Why refuſe: to accept it, with Proviſo, that 
no Proteſt ſhall be neceſſary unleſs the Bill 
be drawn for twenty Pounds and upwards. 5 
8 ana It has been held upon the Statutes, that 
3 Selk. in declaring upon an Inland Bill a Proteſt 
_ 7 need not be ſet forth, as it muſt upon a Fo- 
+, © reign Bill, for the Statute does not take 
away the Plaintiff's Action for want of a 
Proteſt, but only deprives him of Damages 
As or Intereſt. 
E 6 Mod. 81. But if any Damages accrue to the Drawer 
rand] for want of a Proteſt, they ſhall. be born by 
him to whom the Bill is — and if in 
ſuch Caſe the Damage amounts to the 
Value of the Bill, there ſhall be no Re- 


: .covery. 

I | Show. 3173... 7 It . not "necellary. to fe Touch. = Caſtom- 
in an Action upon a Bill of Exchange, for 
Lex Mercatoria eft Lex terre ; and if he does 
ſet it forth, and does not bring "his Caſe with- 
in it, yet if by the Law Merchant he has 
Right, the ſetting forth the. Cuſtom ſhall- 
be rejected as Surpluſage. 

Clark and If 7 writes his Name on the Back of 


ri" Hy Salk, the Bill, and ſends it to J. S. to get it accept- 


wh, +< 
FF 


* 


withſtanding bring an Action againſt the Ac- 
ceptor, for 85 . has it in his Power to 
act either as ryant or Aſſignee ;, for he may 
Witneſs his Election. by filling up the Blank 
over the Name to receive it as Indorſec, or 

by omitting it, act poly as Servant. 
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The TH ORY of EVIDENCE; 


By the Statute of Frauds, ſeveral Things 
muſt be Evidenced by Writing, of which ] = 
before parol Evidence had been ſufficient. -' I 
1. All Leaſes, Eſtates, Intereſt of Free- „ 
hold, or Term of Years, created by Parol, and 
not put in Writing and ſigned by the Parties 
making the ſame, or their Agents thereunto 
lawfully authorized by Writing, ſhall have the 
Effect of Eſtates at Will only, except Leaſes 8 
not exceeding three Years. from the making, 5 v7 
whereupon the Rent reſerved amounts to two 1 
thirds of the improved Value, and that no | 
ſuch Eſtate or Intereſt ſhall: be granted or 
ſurrendered but by Deed or Note in Writing. F 
2. All Declarations. and Aſſignments o I 
Truſts ſhall be proved by ſome Writing fign= © | 
ed by the Party, or by his laſt Will, except 
Truſts ariſing, transferred or extinguiſhed» by 
Implicatian La... he ah. 
3. It is enacted, That no Action ſhall be | 
brought whereby to charge any Executor or „ + 1 
Adminiſtrator upon any ſpecial Promiſe, to an- 4 FN 
{wer Damages, out of his own Eſtate ; or where :- 
by to charge the Defendant upon any ſpecial © YM 
Promiſe to anſwer: for the Debt, Default, r 
Miſcarriages, of another Perſon; or to charge 1 
any Perſon upon any Agreement made upon 1 
Conſideration of Marriage, or upon any Con- 
tract or Sale of Lands, Tenements, or He- | 
reditaments, or any. Intereſt in or concerning 5 \_ 
them, or upon any Agreement that is not to : 
de performed within the Space of one Lear 
from the making thereof, unleſs the Agree- © 
nent upon which ſuch Action ſhall be brought, 
or ſome Memorandum or Note thereof, 0 5 
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be in Writing, ſigned by the Party te be 
charged \therewith, or by ſome athef Perſon 
by him thereunto lawfally authoriſed. And 
that no Contract for the Sale of Goods, Wires, 
and, Merchandize, for the Price of ten Pounds 
Sterling or 3 ſhall be allowed to be 
good, except the Buyer ſhall accept Part of 
the ae fo told, and actually receive the 
fame, or give ſomething in Earneſt to bind 
_ the Bargain, or in Part of Payment, or that 
forne Note or Memorandum in Weiting of 
the faid Bargain be made, and ſigned by the 
Parties to be charged, or their hy abu . 
unto lawfully aurhorited. 
1 Ld. Raym. Upon theſe Clauſes it Ta been held, Aha 
45%. +he Plaintiff need not in his Declaration flew 
any Note in Writing, but it will be ſufficient 
for him to rodacs i it on the Trial; but if 
ſuch Promiſe is pleaded in Bar of another 
Action, it muſt be ſhewn to be in Com 
ſo that it may appear to be fach- x Contra 
on which an Action will lle. 
Towers and - | Defemdam beſpoke a Chariot, and "which 
Sir Amade, refuſed io take it: In an Action fot the 
Value, Pratt held this not a Cafe within the 
Statute, which relates only to Contracts for 
the Actual Sale of Goods, where the Buyer 
is immediately anſworable without Time given 
him by ſpecial Agreement, and the 1 97 3 i 
10 4 the Govds immediately. 
Cocke and Mutual Promiſes to matry are not c d 
6. CB. sts Act, though in 3 Lov.'64 A 1p as 
; "Our Sore the are e to be - 6, 
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Ship i is not within: the Statute, for the A by ene. 


according to their diſtinet Engagements. But 


and the other, to gain him Credit, promiſes 


that it he weill cure D. of a Wound, he will Perkins, 


not fue: A. g. the Defendant: promiſed to pay 9.20 k. 


R FL 
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80 a Promiſe to pay upon the Return of a Salk. 280. 


Poſſibility may teturn in a Near. 
Where the Undertaker only comes in Aid Berkmyr 1. 
to procure Credit to the Party, there is a Re- n 


wedy againſt" both, and both are anſwerablee 


where the whole Credit is given to the Under- 
taker, ſo that the other Party is only as his 
Servant, and there is no Remedy againſt him; 
this is not a collateral Undertaking. There 
ſore if two come to a Shop, and one buys, 


the Seller, If he does not pay y ou I will. 

This is a collateral Uudertaking, = void with- 

our Writing; but if he ſays, 5 Let him have 

* the Goods,/ 1? will be your, Pay-maſter?' 

this is an Undertaking for himſelf, and he 

ſhall be intended the very Buyer, and the other 

to act as his Servant. But if A. promiſes B. Watkins and 


{ke him paid; it is only a Promiſe to pay if D. 3 . 
does not; and therefore ought to be in Writ- e contta 
Ing. However, it is impoſſible to lay do m 
any preciſe Rule for the Conſtruction of ſuch 
Sort of Words, but it muſt be leſt to the jury 
to determine upon the whole Circumſtances of 
the Caſe, to whom the ige Credit was 


1 1 chews hw Plaintiff Gaal Rothery and 


the Plaintiff the Money due, viz; four Pounds, 
in 4 Week; and this was held to be wuh- 
in the Statute of Frauds ; for no Conſideration 
laid that tha Plaintiff 0 promiſed not d, | 


rhe Tu ROA V of EVIDENCE. 


and if he had, 4. B. could in no Sort tive 

1 "| failed himſelf of this Agreement, but the 

Debt is ſtill 1 ang” conſequently. the 
Promiſe collateral: : 


ou a = But where it was in Gene e that: the 
oy Bang Plaintiff in an Action of Affable-and Battery 


* forbear to proceed, he would pay bim 
thirty Pounds. The Court held chis to be a 
new Conſideration ſufficient to _ a Promite 

and not within the Statute. 
Gordon and . So if A. Promiſe that B. wi pay ch A 
47% . Shin A. is the principal Debtor; for the Att 
Fitzg. 302. done is on his Credit, and not on B's. e 01 
__ -. Before we conclude with written Bvidencs 
it i proper to take Notice of 7 Fac. c. 12. 
which enacts, That the Shop Book of a 
Tradeſman | ſhall not be Evidence aſter 2 
Salk. 690. Year, However, it is not Evidence of itſelf 
VvVvVithin the Year, without ſome Circumſtances 
to make it ſo. As if it be proved that the 
Servant Who wrote it is dead, and that it is 
bis Hand- writing, and that he was ac- 
Salk. 285. cuſtomed to make the Entries. So where 
Evidence was, that the uſual Way of the 
Plaintiff's Dealings was, that the Drayman 
came every Night to the Clerk of the Brew- 
houſe, and gave him an Account of the Beer 
delivered out, which he ſet down in a Book, 
to which the Draymen ſet their Hands, and 
that the Drayman was Dead, and this his 
Hand; it was held good Evidence of à De- 
Clerk and livery. But where the Plaintiff, to prove De- 
a 5. M. livery, produced a Book which belonged to 
«bob "70 9 who. was dead, but his Name ſet 
ta 


-againſt F. S. would withdraw the Record, 


to. ſeveral Articles, as Wine delivered to the 
Defendant, | and a Witneſs was ready to prove 
bis Hand; Chief Juſtice Raymond would not 
allow it, ſaying, it differed from Lord Ter- 
rington's Caſe, becauſe there the Witneſs: law; 
the Drayman — the Book every Night. 

Upon an Iſſue out of Chancery, te try; my 1738. 
whether eight Parcels of Hudſon's Bay Stock, 
bought in the Name of Mr. Lake, were in 
Truſt for Sis Stephen Evans, his Aſſignees (the 
Plaintiffs) ſhewed firſt, that there was no En- 
try in the Books of Mr. Lale relating to this 
Tranſaction. Seeondly, Six of the Receipts; 
were in the Hands of Sir Stephen Euans, and 
there was a Reference on the Back of them 
by Jeremy Thomas (Sir Stephen's. Book-keeper)> | - i 
to the Book B. B. of Sir Stephen Ef. 
Thirdly, Jeremy Thomas was — W 
dead; and upon this, the Queſtion was, Wer, oP 
der the Book of Sir Stephen Evans referred: -- 
o, in which was an Entry of the Payment iH =o F at 
the Moncy, ſhould! be read; And the Court 
of King's Bench, at a Trial at Bar, admiued. 
it not only as to the ſix, but likewiſe as to 3 
the other two in the Hands of Sir Biby Lale. 
the Son of Mr. Late. And in Smartie and Cited by 14 
Williams, where the Queſtion was whether zun e 
the Mortgage Money was really paid; a $criand Ne, | 
ner's Book of Accounts (tbe: Scrivener/be+#75% 
ing dead) Was held SOD LY Bats. ce of Pay- 
ment. #44 71 12121 471 2 Gti * | 

It F. &. be ſeiſed. 45 os 4 —— 01 -A4.1 Ld. Raym, 
and B. and he cauſes a Survey to be r . 
1 and - oy A N. — 


8 * F 
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after Diſputes ariſe — the Lords" of 
the two Manors' concerning the Boundaries, N ce 
this Survey may be given in Evidence. 4- ve 
liter it the two Manors had not been in H 
the ſame Hands at or: dere 8 _ "very V 
Yate. 1-47 #235174 | 
To come now- to the ee Evideibe fi 
or Proof Vivd Voce; as to which every Per- C 
ſon may be a Witneſs, but ſach who ate MW th 
excluded mop” waht of pos 14 ot Diſcem. de 
ment. FE: th 
5 cee Wa e legtepb i b. e ad 
neral Rule, that no Perſon ee in the hi 
Queſtion can be a Witneſs, 1: on * 
Per Hard- The ſtrict Notion of the Objetion"t to a th 
Ae Competency of 4 Wineſs is upon à Je; 
Bray, H. 10. dire, whether he is to get. or loſe by the W fic 
G. 2. went of the Cauſe; "yet it is certain that the a 
Fer Lee, Ch. repeMing a Witneſs is not confmed to n c: 
12 Lal In- immediate Intereſt, for if he 18 called 10 E 
Goſing, A. Natter, where he claims under the ſame I be 
16 G. 2. Title; thodgh he is not affected in that Ac- by 
7 tion, yet he ſhall not be admitted; and thu 
Ridout and is the Caſe o Commoners. So in an Ac- I A 
+7 "I aße % on 4 Policy of Inſurance, any who have to 
inſured upon the ſame Ship cannot be Wit: th 
Jewel and _ neſſes. Vet in an Action by à Maſter forff is 
6. Beating his Servant per quod Servitium _ 
the Servant 'may'be*a Witneſs," for he is na 
_ only not intereſted in the Cauſe, but not in the 
— Fot the Queſtion there is the Lok 
\Sefvice,” ahd ehe iow te is' i maten 69 3 


1 different 1 * 2. % af e . 
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l muſt be an apparent n dor — 
contingent Intereſt will not he ſufficient to pre- 
vent him from being a Witneſs; therefore an 
Heir at Law : bea mn Remainder 
Man cannot. 5 n 

An Interoſt i is aid 
fit ar Advantage to the Wiineſs attending the 
Conſequence: of the Cauſe one Way. . 
therefore, in the | firſt Plane, à naked Truſt) 
does not exclude a Man fam being a Witneſs; 


therefore ſuch 4 Truſtee has in Chancery bane p. 5 239. 


admitted td prove the Execution af a Deed to 


Witneſs % betray the Truſt ;; therefore where 
the Defendant pleaded to Debt on Bond, the 
5 6 Ed. G. againſt 


a Witneſs,--to-givs an Acedunt upon 
Halt reſuſed 10 admii him, becauſe it appeared 
by both Parties, 


— 

F 

"$85 78 
. 


to diſeover ibe Secrets of their Clients, though 


Counſek 'or * 
the Policy 


of the Law to permit. a 


ec him with; and it is the Miſtaking 


i for- 


times bed Judges 


qf 
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Buying and Selling Oſ- 
| fices, and upon the Trial A. en ” 
what Q- 
caion the Bond was given, Lord Chief Juſtice - 


he was privately ĩotruſted to make te —_— 


And tbe Cate is the — ea: 
Attornies, who ought not ta be permitted 


they offer themfelves for that Purpoſe; for id 
is the; Privilege of the Client, and not of the! 
and it it contrary 440 
ny Perſon! 
to betray ——— which the Law has intruſ. 


the Privilege of the Witnoſs / that has ſome- 
7 into the: Suffering ſuch a 
Witneſs to be examined. But to this there 


* 
* _ 
* 
o "« 
1 
3 48 
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are dme Exceptions: Firſt, As to what fuck 
Perſons knew before the Retainer ; for as 
to ſuch Matters they are clearly in che ſame 
00 as any other Perſon: Secondly, To 
a Fact of his on Knowledge, and of which 
be might have had Knowledge, without being 

zen Bay and Counſel or Attorney in the Cauſe. As ſup- 
as Car, poſe him Witneſs to a Deed produced in wh 
Qauſe, he ſhall be examined to the true 
Time of Execution. 80 if the Queſtion was 
| +... + « about a Raſure in a Deed or Will, he might 
Per Sir Or. be examined to the Queſtion,” whether he 
| . had ever ſeen ſuch Deed or Will in other 
. of all the Plight, for that is à Fact of His own Know- 
Judges ledge; but he ought not to be permitted to 
| diſcover any Confeſſions his Client may have 
Str. 1122. made to him on ſuch Head: 80 if an At- 
Econ. torney was preſent when his Client was ſworn 
to an Anſwer in Chancery, upon an Indict- 
ment for Perjury, he would be a Witneſs to 
prove the Fact of taking the Oath, for it is a 
act in his own Knowledge, and no Matter of 

Secrecy committed to him by his Client. 
1 Mod. 1. A Fcire fatias was brought by the King to 
Wer: a Patent, and Exception was taken to 


the Witneſs becauſe he was Deputy to the Per- 


ſons that would avoid it, and the Exception 
was diſallowed, becauſe the Scire facias is in 
the King's Name, and therefore it cannot be 
preſumed that the Intereſt is in another, which 
would deſtroy the very Being of the Scire 
facias, but: the Proof of that ought to come 
the | 


ceedings. ot 168. im 
"FE 5 b 5 1 


nt ay to Benden, the _ 


only an Excuſe for a Treſpas. 


Defendant, a 


Information for a mee the Attor - 
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It is no good Exception to a Witneſs, that 


From this Rule it is apparent; Firſt, That 
the P laintiff Or Defendant cannot regularly 

be a Witneſs in his on Cauſe, for they are 
moſt immediately intereſted; therefore an 
Anſwer in Equity is of very little Weight 

where there are no Proofs in the Cauſe to 

back it: yet if there be but one Witneſs againſt 
a Defendant's Anſwer, the Court will direct a 


Trial at Law to try the Credibility of the Wit- 


neſs; and in ſi Eo 
dant's Anfwer@aght 
But if any PA 10 * 4 155 
fendant to preves As * N Ur 
tiff ſhall not p&vailbwuthaagrot 
| | g „ N * · id roved, | 
not ſwear in bis own Juſtification, but in Juſ- 
tification of another. However, this Rule is 
to be underſtood, where there is no Manner: 
of Evidence againſt the Defendant, ſor if 
there be, his Guilt or Innocence muſt wait 
the Event of the Merdi . | 
In Treſpaſs, if one whom tlie Plaintiff de- 1 Sid. 445. | 
ſigned to make Uſe of as a Witneſs, be by: 
Miſtake made a Defendant, the Court will 
on Motion give leave to omit him, and have 
his Name ſtruck out of the Record, even aſ . 
ter Iflue joined; for the Plaintiff can in o 
Caſe examine a Defendant, though nothing 
is proved againſt him: And therefore, in an 


5 *.* N er the Defen- Eq. Caſes 
25 Jar; Abr. 2 o7 


ney 


Dormer and 
Forteſcue. 


Poplet . 
James, Tr. Is 
G. So 


Keb. 17, 18. 


another 


2 fon _ he is now to prove can- 
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ney General (Treuer) 8 « 
Defendant: for the King, which: the Court 


uould not permit. he entered a Nolle Projequi, 
and then examined him. If a materiab 


Witneſs for the Defendant in Ejectment, be 


alſo made a Defendant, the right Way is for 
him to: let Jodgrnent go by Besaalr; but if 
he pleads, and:by that Means admits himſolf 


to be Tenant in Poſſeſſion, the Court will 


not: afterwards, upon Motion, ſtrike out his 


Name. But in ſuch Caſe, if he conſents to 
let a Verdict be given againſt him, for as much 
as he is 


be ſhould not he a Witneſs for 
ht In Ert eſpaſs, the Defen- 
dant pleaded Lua Attic non, quia dicit, that 
Nieburd Mawſon, named in the Simul cum, 

the Plaintiff a Guinea in Satisfaction, and 
07 — the Defendant produced 
Ey 15 C. J. He may be 


not be given in Bvidence in anotlier Action, 
andi in Effect he makes himſelf liable of 
fwearing he was Concerned in the Treſpals, 

From what has been Gs, 1. That 
a Particeps Criminis may be Witneſs for the 


- Plaintiff; though left out of the | Declaration 


for that Purpoſe ; yet this mightily leſſens his 
Credit, eſpecially in Treſpaſſes, where Satiſ- 


| faction from one is a Diſcharge: for all the 


the Opinion of ſome, he can only be a Wänelt 
in two Caſes, uix. If he is actually pardoned ; 


or ift he has no Promiſe of a Pardon, But 
others have held, that ſuch a Promiſe will be 


no 


1 be in Poſſeſſion of, I ſee no 


1 
1 Av aw. a 1 13 
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ol 


Huſband: affifted to a Rape 
though this Caſe has been ente to be Law, 


— as FIR 8 4 * of. * Rh I * 2 : 
teat 8 % "ou n 
D c i, ns 


"he abbr o of vir TY 


tio Exception 60% E Compet „ 
to his Credit ; therefore in Zayer's Trial 

Court refuſed to let a Witneſs be ex N 
on a Nope. dirt, Whether he had fuch 4 Pto- 


miſe. Lon 


">: That Hoſbahd and Wife e iet be as. 
mitted to be Witneſs for each ghet, bebalife 
their Intereſt ate abfolutely the ſame; nor 
againſt each other, becaufe contrary to tlie 
legal Policy of Marriage. However, thete 
are ſome Exceptions to this Rule: Firſt, 
In the Caſe of High Treaſon it has been 
faid, a Wife ſhall be zdmitted as a Witneſs a- 
gainſt her Huſbatid; beedufe the Tye of Alle- 
ny oh is more bat 6 iy than any other, Se- 

- By the 2 due Wife of a Nane 


8 20 be Sabie by the Commiſſioners 


tonching his Eſtate, but 125 His 0 
Thirdly, Ha Woman be taken away by Force 


and married, the may be an Eridence nA 
ker Huſbaridindidte on 3 H. 7 1 


the Stealin ng, of Women: * or Pe 
tzined by Force has no Obligation in Law. So 
upon an Indictment on 1 Fac. T. c. 1 . for 
5 ſecond Wife, tlie firſt being alive. 
firſt cannot be a Witneſs, yet the 
ſecond may, the ſecond Marriage being void : 
And whether a Wife de Jure may not be a 
Witnefs againſt her Huſband on an Indi&+ 
ment for a perſonal Tort done to herſelf, ſeems 
ts be Matter of Doubt. In Lord Audley's Cafe, 
ſhe was allowed to be a 7 cha oh rove her 
er ; and 


* was in Cales white the Indictment was 
2 not 
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nat for a ,, Tort to the Wife ; and in 
| the Caſe of Hayre, on an Indictment for the 
Batte: y of the Wife, Lord Raymond ſuffered 
the Wife to give Evidence; and the Wife is 
always permitted to ſwear the Peace a gainſt 
her Huſband; and I have known her Ads. 
vit admitted to be read on an Application to 
the Court of King's Bench for an Information 
againſt the Huſband for an Attempt to take 
her away by Force after Articles of Separation; 
and it would be ſtrange to permit her to be 
Witneſs to ground a Proſecution upon, and 
n t afterwards; be: a Witneſs at the Trial. 
F&pribly, In an Action between other Parties, 
thei. Wife may be a Witneſs to charge her 
Huſband, ex. gr. to prove the 3 for 
8 which the Action is brought, ſold on the 
Str. 504 Credit of the Huſband.—So perhaps, in ſome 


Caſes, in an Action againſt her Huſband, tho 


Mie will not be admitted to be a Witneſs, yet 
.a. Confeſſion of hers may be given in Evi- 
Ibid. 527. dence to charge him. As where an Action 


was brought for N urſing his Child, the Plain - 


55 tiff was allowed to give in Evidence, that the 
Wife declared the Agreement to have been 
for ſo much per Week, becauſe ſuch Matters 

are uſually tranſacted by the Women. 

But no other Relation is excluded, becauſe 

no other Relation i is abſolutely the ſame in 
Intereſt; Therefore in Pendrei and Pendrel, 
before Lord. Raymond, which was an Iſſue out 

of Chancery, to try whether the Plaintiff was 

Heir to 7. P. the Marriage and Birth being 
admitted by Ordet, the Mother was admitted 

to e the Father had, "0p to her. 2 


. ⅛¾qZ.f . mmm ]ðxͤv7²¹.uAA.. oro 


admitted in a criminal Proſecution in moſt 


for the Cheat; for though the Verdict can- 


a Means to obtain his Liberty, he hall be a 


9 4 


the Mother v was * — to prove the Mar- b 
riage; and in Ejectment againſt Sarab Brodie; 
at Hereford 1744, Mr. J. Wright admitted the 
F ather to poor ow Baaske oy e FH 

** $10} 4 
To conſider” now the Exceptions to this - an 
Rule : nn „ ; 
1. Exception ; A Party intereſted will be 


Inſtances. aks 
H. Had a promiſe of Note of fied Found 283. 
from his Mother-in-law, and, by ſome Slight, 
got her Hand to a Note for a hundred Pounds, 
and held by Holt at Guildhall, that the Mo- 
ther could not be a Witneſs in an Information 


not be given in Evidence in an Action upon 

the Note, yet he ſaid they were ſure to hear 

of it to influence the Jury: But in The King 

and Bray Lord Hardwicke ſaid, If this Caſe 

had not been ſettled by ſo great a Judge, it 
would go to the Credit only, and not to the 
Competency, and in Far. 119. it is ſaid by 

Holt, That if a Woman give a Note or Bond 

to a Man; to ocure her the Love of J. 8 

by ſome Spell or Charm, in an Indictments. lx 286. 
for the Cheat, ſhe ſhall 'be a Witneſs, > *- 
though it tends to avoid the Note, for the 
Nature of the Thing allows no other Evi- 
dence. So if the doing the Act, which he is Far. 119 
now Evidence to invalidate or ſet aſide, was 


Witneſs, as in the Caſe of a Bond given by 
19 5 7 The Defendant was indicted far 
1 3 n 
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being a. Nate, whereby he promiſed to pay 
o mach Maney to 4. B. who was produced 
Ser. 395. a 4 Witneſs, and, notwithſtanding it was ob- 
8 jected, that he was going 1 ſwear to ſetup 
his own Demand, becaule, if f convicted, the 
Court would compel the Defendant to give a 
"= IM new Nate, yet he was pdmitted.. 
Nunes, P. 9 Mrs. L. gave a Promiſſory negotiable Note 
G. 2. to the Defendant in Truſt to aſſign it ta Mrs. 
T. who was indebted to Mrs, L. the Defend- 
ant broke his Truſt and negotiated the Note; 
- Mrs. L. having paid the Note, brought a Bill 
in Chancery againſt the Detendant, wha, in 
his Anſwer denied the Truſt, upon which G 
was indicted for Perjury, and Lord Hardwicke 
_ refuſed to admit Mrs, L. to give Evidence of 
the Truſt, and compared it to the Caſe of For- 
gery, where the Perſon whoſe Hand is forged 
is not admitted, and ſaid it differed fram the 
_ Caſcof Uſury, where the Party is admitted to 
be an Evidence if the Money is paid; the 
Reaſon of which is, being Party to the Crime, 
he will not be permitted to have any: Remer 
dy for it again. 
Though, as hk a Perſon whoſe Hand i 
| forged, is not admitted io-proye the Forgery, 
yet, under many Circumſtances he may, where 
he is not directly intereſted in the Queſtion ; 
as in Mellis Caſe, who was indicted for for- 
ging a Receipt from a Mercer at Oxford, the 
Per Willes Mercer having before recovered the Money in 
ooh an Action againſt Well, W en, bo 
prove the Forger r. 
So in an kndichment far. en on the 
Stars the Perſon wa cannot be a _ 
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— in an  IndiQtrnent xe Common Lars n 
Party injured may be a Witness. 
2. Exception; A Party — withbe 
admitted for the Sake of Trade and thy com 
mon Uſage of Buſineſs. | {28} 
Therefore a Porter ſhall be Evidenot-t 1 
prove a Delivery of Goods: So a Bankers i e 
Apprentice to prove the Receipt of Money: 
So an Indorſement on a Bond of the R 
of Intereſt by Obligee has been admitted t 
bring it within the twenty Years. 
3. Exception; A Party intbteſted: Ante 0 
admitted, where no other Evidence FO - 5 
to be expected. i 
ws» As upon'the — Hue ce hee 
the Party robbed is ad mitted, even though he 
is himſelf Plaintiff. 
Fo in Actions by ae for ſelling Ooalkrer Lee, C1, 
wihoue meaſuring by the Buſhel, the Servan s 0 Eat Indis 


are Wann for their —— — nd- 8 1 


* —— 


80 where — 
Defendants had a Right to) ah — 
though it appeared there were Commons beach 
longing to the Freemen, yet an Alderman Was Cobra 
—.— to prove them no Freemen, it apt per Lee, C. J. 
peating that none but Aldermen were privß 
to the Tranſactions ot the en with 
Regard to making Perſons free. Nel 


S800 where the Queſtion was, whether the Eaſt India 


Maſter had deſerted the Ship (Suſex) without C2mPs 1 | 
H 4 ſuſ ; 46 G. . 5 4 


In. Dude ** 4 EV ID EN ee: 
ſifficient Neceſſity, a Sailor, e bad given 


Company) not to deſert the Ship during the 
Voyage, was dmitted Evidence for the * 
ſter, it appearing all the Salle entered 1 
| ſuch Bonds. 
Per Hole, C 15 So Whete a Son b a ſons Aintho- 
Salk. 289. tity to receive Money for his Father, received 
8 a Sum, and gave it to the Defendant; the 
Son was admitted as a good Witneſs (his Teſ- 
timony being corroborated by other Circum- 
ſtances) for his F acher 1 in an Action of 'Tro- 
art for the Money. 
„ bs So in Trover ae 2 x ow 0 the 

. d Len imbezling his Maſter's Goods, and 
ſter. ue: ing them, will be ned to bene the 


„ ting A | Party. intereſted: will bo 
admitted, where he acquires. the Intereſt by 


24 Witneſs, has a Right to his Evidence. 
Skin. 8 And therefore though one, who lays a Wa- 
5 Ns”; rat the Time of the original Wager, is no 
itneſs, yet one who lays a Wager afterwards 

1 ** 155 * - ought to be admitted; and perhaps a Perſon, 
Willams,” Who Jaid-a Wager at the fame: Time, will be 
3 Lev. 132, admitted, in caſe he bas received the Mo- 
10 H. dae ney without any Condition to return it, fot 
N „ will be intended to be _ 
E * C 4 Pal t 11 Gti n 


5. Exception ; 4 Party dene will be 
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Bond to the Malter (as a Truſtee for the 


his own Act after. che Party, who calls him as 


admitted where the e of Intereſt 16 
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1 3 ii Tafhrination: in Nature of 42 Ler. 231. | 
e Quo: Wadrranto was brought again the Mayor, m_ 
© Citizens, and Commonalty of London, for Caſe is Law. 
- taking two; pence per Chaldron for all Sea 

0 Coals brought to London ; Freemen were ad- 

a mitted to prove the Preſcription, it appearing 
= that the Mayor and Sheriffs have the whole 
2d Profits of this Toll, thoug h they have it for 
he the Benefit of the — of which all 
fo the Freemen are Members; yet theſe having 
n- no particular Profit to themſelves, were ſwore 
0 x Witneſſes ; for it cannot be preſumed that, 

for an Advantage fo ſmall and ſo remote, they 

he would be partial and perjure themſelves. And 
nd  Scrogg's Chief ' Juſtice ſaid; that it ought not 
the to be a general Rule, that Members of Cor- 

5 23 ſhall! be admitted or denied to be 
be itneſſes in Actions for or a 3 
by porations; but every Caſe Rands' u its 
as. own particular Circumſtances, vix. 3 
AG the Intereſt be ſo conſiderable as hy Preſump- 
Va- tion to produce Partiality or not. And this 
no Exception has of late Vears been a good deal 
irds extended. In The King and Bray, Hill 10. 
_ Dun -_ Chief Juſtice qa ny ſaid, that 
1 unleſs the Objection appeared to him to 
flor a ſtrong Danger of- ay com ſome. — 
for rent Adva might accrue to the Witneſs, 
luly he was always inclined to let beo 0 his rale 
158 only, in order tu let in a proper Light to the 
be Caſe, which; would otherwiſe be ſhut out; 
ſtis | and; in a doubtful Caſe, he ſaid it was gene- 
pl rally Bis Cuſtom, to admit, — Evidence, and 
As 


che Caſe ei f der was an e. 
Jie formation 
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The Tuzonrv'« 


Dtiefendant to ſhew by what Authority he 


- . Claimed to be Mayor of Tint 
taken upon this Cuſtom, viz. That at a Court 


was ſecond Elizor, nominated by the Mayor 


4 | by : * * * 
8 ” " - * * * 4 „ 74 
very 3: for: upon an Iſſue to 
- « . « ; 
rd 4 py ans dF 
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4 and Iflue 
Leet annually held on the tenth of October, 


the Mayor for the Year enſuing is to be choſen, 


and, for that Purpoſe, two Elizors are to be 


N nominated, one by the Mayor, the other by 
the Town-Clerk ; theſe Elizors are to nomi- 


nate twelve Jurymen, who are to preſent the 
Mayor for the Year enſuing ; and in caſe the 
Town-Clerk refuſes to nominate his Eligor, 


that then the Mayor ſhall nominate the ſe- 


cond Elizor. At the Trial P. Heſeins, who 


upon the Default of the Town: Clerk's Nomi- 
nation at the Election of the Defendant, and 


H. Hoſkins, who ſerved as Juryman at the 
laid Election, were both offered as Witneſſes 


to prove the Cuſtom, but rejected in tara, a8 
not competent Witneſſes to any Part of it 3 


the Chief Juſtice ſaid, the having an Elizor 
is intended a Franchiſe in the Borough, but 


in the Elizor himſelf it is only an Authority, 


and the Execution of it paſt and over. And 
he ſaid, he knew no Caſe where a Man who 
has acted under a bare Authority, has been 
refuſed to prove the Execution of it. Per- 


ſons that have been themſelves in Office are 


often called to ſhew what the Uſage is, and 
what they did when in Office, and yet if their 
Ads are illegal, they are liable to Quo Wars 
ranto, and he faid the Caſe in 3 Keb. 90. 


whether 
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whether. by -the Cuſtom: of the Manor the : 
Tenants were to pay Fines, and be re-admitted 
upon the Death of the laſt admitting Lord, the 


1 was admitted to proye the Cuſtom, 1 


though he had Fees upon Admiſſion. 
The ſecond Sort of Perſons excluded 
from Toning are ſuch as are fligma- 
UZE p I 
Now there are leveral 8 chat ſoCo.Lin.6. 1 
blemiſh the Reputation, that the Party is 114% Þ 
ever after 'unfit to be a Witneſs ; as Treaſon, ä 
Felony, and every Crimen fail, as Perjury, pe 
Forgery, and the like : For where a Man +, 
is convicted of thoſe glaring Crimes againſt 
the common Principles of Humanity and . 
Honeſty, his Oath is of na Weight. + Tho 
The common Puniſhment that Marks theCs e 
Crimen falfi is being ſet in the Pillory, and g. 1 755 


therefore, anciently, they held that no Man LR . ö 


legally ſet in the Pillory n be a Witneſs: : 
But tha Riger.of this Piece of Law is reduced 
to Reaſon; for now it is held, that unleſs a 
Man be put in the Pillory pro Crimine falfi, 
as for Perjury, or Forgery, or the like, it is 
no Blemiſh: to a Man's Atteſtation: It is the 
Crime and not the Puniſhment that makes 


bs 


the Man infamous; therefore a Perſon con» Mackinder's r : 


yict af Petit Larceny i 18 equally infamous with Caſe, C. B. 


| no. on ee e HO, for they'aro” 27 


After a general Statute Pardon; 4 Porlon Ram. 370, "2 
utainted is a good Witneſs, and ſo it is after 1% - 
—— in eee WHINE. amounts . a 


8 * 


% The Tusonr of EVIDENCE. | 


Hob. 38. If one found guilty on an Indictment 


„ 58. br Perjury at Common Law, is pardoned by 


1 Sid. 222. the King, he will be a good Witneſs, be- 


2 Hawk. P.C-cauſe the King has Power to take off every 
8% #33" Part of the Puniſhment ; but if a Man be in- 
| dicted of Perjury on the Statute, the King can- 

not Pardon, for the King is diveſted of that 

Prerogative by the e es Words of the 
A l Statute. 25 

I The Party who would take Ae ge of 
this Exception to a Witneſs, muſt have a Copy 
of the Record of Convicti ion TOP to Ran 
in Court. 


Co. Liu. . Thirdly; Infdels cannot be Witneſſes, i * 


8 Hows. F.C, uch who profeſs no Religion, that can bind 
7H. np. c. their Conſciences to ſpeak Truth: But when 
279. any Perſon profeſſes a Religion, that will be 
* a Tye upon him, man 
Witneſs, and ſworn according to the Cere- 
monies of his own Religion, for it would be 
ridiculous to ſwear a Witneſs upon the Holy 
Evangeliſts, who did not believe ihoſe Writings 
to be ſacred. Thus Jews are always ſworn 
upon the Old Teſtament; Mabometans on 
the Koran; thoſe of the Gentou Religion, 
according to the Ceremonies of chat _— 
en, . 

Fourthly; 0 2 
be Witne es, becauſe being excluded out of 
the Church, they are ee not to be undet 
the Influence of any Religion. 

. ba. rt F ifthly ; The ſame Law, it is d, holds 

. a in Relation to Popiſh Recuſants. This 
Opinion is founded on the Statute of 3 Jac. i. 
c. 5. which enacts, That uy Popith Recu- 
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fant Convict ſhall ſtand, to all Intents and 
1 Purpoſes, diſabled, as a Perſon lawfully ex- 
Y WU communicated : But Mr. Serjeant Hawkins, 
K in his Pleas of the Crown, Volume the iſt, 
5 ſol. 23, 24. has very ſenſibly ſaid, that this 
8 Conſtruction is over ſevere; as the Purport of 
8 the Statute is ſatisfied by the Dilalulicy, to 
- bring any Action. 
But Perſons outlawed may de Witneſſes, Co. Lit. 6. 
f becauſe they are puniſhed in their Proper 
g and not in the Loſs of their Reputation, and 
the Outlawry has no Manner of Influence. on 
29 their Credibilit y. 
5 As to thoſe who are excluded from Teſti- 
4 mony fot Want of Skill and Diſcernment, 
they are Ideots, Madmen and Children. 
In Regard to Children; there ſeems to bei 8 8 
no preciſe Time fixed, wherein they are ex- I 6. 
cluded from giving Evidence; but it will ee 
pend in a great Meaſure on the Senſe and Un- 
derſtanding of the Child, as it ſhall appear on 
Examination to the Court. However, it | 
| ſeems to be ſettled, that a Child under the _ * 
of ten ſhall in no Caſe be admitted ; but after 
that Age, if the Child appears to have any 
Notion of the Obligation. of an Oath, after 
there has been a F oundation laid by other gteward's 
Witneſſes to induce a Suſpicion, the Child Caſe, Old 
ſhall be admitted to prove the Fact: Doubt Sti 179% 
leſs the Court would more readily admit ſuch © 
gc child in the Caſe of a perſonal Injury (ſuch 
"a | as Rape) than on a Queſtion. between other 
Parties; and perhaps, in ſuch Caſe, would 1 H. H. p. c. 
even admit the Infant to be examined without 534 Dy- 304: 
Oath ; for certainly there is much more * 


4 * 
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for- the Court to hear the hey he 
Child, than to receive it at Second: hand from 
thoſe that heard it ſay ſo. In Caſes of foul 


_ going Furt to explain! it, and to fet _ 


Facts done in Secret, where the. Child is the 
Party i inj jured; the repelling theit Evidence in- 
tirely is, in ſome — denyin Fee them 1 
Protection of the Law]; yet the 


Want of Experience in Children is ns Cave 


Wa Cireumſtatioe which goes greatly to " their 
e- x 
ZA have. in tha Courſe of the foreg ein 


2 AT; Survey, neceſſarily taken Notice of ſome 


the more general Rules ; but for better Un- 
detſtanding the true Theory of Evidence, it 


wilt be proper'ts tale a View of them lis. 


ther. 
Lerhe firſt genetal Rule i is, That you muſt 
give the beſt Evidence that the Nature of 


the Thing is capable of. Therefore the Copy 


will not be Evidence where the Original 
can be had. But, the true Meaning of this 


Rule is, that no ſuch Evidence ſhall be 
brought, that 2 garurd Rei ſuppoſes ſtil 


à greater Evidence behind in the Parties 


Pofſeſſion or Power ; therefore; ir in the 


foregoing Caſe the Perſon prove the original 


Deed in the Hands of the adverſe Party, or 
to be deſtroyed, « Counterpart of a Copy vill 


be admitted. 

The ſecond general Rule is, That no 
Perſon inteteſted in the Queſtion can be 2 
Witnefs: There is no Rule in more gene- 


ral Uſe, and none that is ſo litile unde 


1 hnñave therefore endeavotited in the fore- 


OY * N at; * * | * * * 10 * 
4 4 . E a des ond 
7+ » - , TREES 


ol. LMS ao hot 9 woo woe ano oe. ooo 


5 + a. &- 7 & EE 


vill 


The TA OIL of EVIDENCE. - 


the: ſeveral” Exceptions to it, and I can add 
nothing” der ro Amme ſaid upon . 
Subject. e 

et thi eden Rule is; That Hearfay 


„ tle Rvidetice, for no Evidence is to be ad-. 
mitted but what is upon Oath; and if ubs 
firſt Speech was without Oath, another Oath 


that there was ſuch Speech, makes it no more 


than a bare 8 in f and ſo of no Value in { 


2 Court of Ju ice. 'Befide, if the Witneſs is 
living, what! he has been heard to ſay is not 


the beſt Evidence. But though Hearſay ber uu. 


not to be allowed as direct Evidenoe, yet it 
may in Corroboration of a Witneſs's Teſti- 
mony, to ſhew that he affirmed the ſame 

Thing before om other Occaſions, "0 
is ſtil} conſtant to himſelf. 1 

So where the Iſſue is on the Legitim icy of 

the Plaintiff or Defendant, it ſeems the Prac- 
tice to admit Evidence of what the Parents have 


been hicard' to ſay, either as 10 their being or 
not being married, and with Reaſon, for te 
Preſumption arifitig- from the Cohabitatioůn 


is either ſtrengthened or deſtroyed by ſuch 


Declarations, which are not to be given in he 


Evidence directly, but may be aſſigned by 
the Witneſs as a Reaſon for his Belief one 
Way or other. But in Pendel and Pen- 
drel, Hil; 3. G. 2. Lord Raymond would not 
ſuffer the Wife's Declarations; that ſhe ſhould 
not know her Hufband by Sight, Ce. to be 
given- in Evidence till after ſhe had been 


produced on the other Side. 80 Heatſay IsGrimwde 


good Evidence to prove, who is my Grand- 
father,” when he married, * 5 
ag. 
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had, Fc. of which it is not reaſonable to 

my Father, Mother, Couſin, or other Rela- 

tion beyond the Sea, is dead, and the come 

mon Reputation and Belief of it in the Fa- 

mily gives Credit to ſuch Evidence; and for 

a Stranger it would be good Evidence if a 

Perſon ſwore that a Brother or other near 

| Relation had tol 4 him ſo, which Relation 

is dead · In Ejectment between the Duke of 

Athol and Lord Aſbburnbam, E. 14. G. 2. Mr. 
Sharpe, who Was Attorney in the Cauſe, was 
admitted to prove, what Mr. Wortbing ton told 

him he knew and had heard in regard to 

the Pedigree of the Family, Mr. Worthing- 

fon happening to die before the Trial. 80 

in Qusſtions of Preſcription, it is allowable 

to give hearſay Evidence in order to prove 

general Reputation; and where the Iſſue was 

1 of a Right to | a. Way over the Plaintiff's 
Bellas Cloſe, the Defendants were admitted to give 
at Worceſter, Evidence of a Converſation between Perſons 
1744 not. intereſted, then dead, wherein, the Right 
Biſhop of to the Way was agreed. In Ejectment the 
Tod Reiseld Plaintiff derived his Title from Lord R. in 
7747. whom he laid a Preſentation of one Knigbt; 
5 the Biſhop ſet up a Title in himſelf, and tra- 
verſed the Seiſin of Lord R. The Plaintiff 
gave in Evidence an Entry in the Regiſter 
of the Dioceſe: of the Inſtitution of Knight, 
in which there was a Blank in the Place, 
whete the Patron's Name is-uſually inſerted, 
upon which he offered parol Evidence of the 
general Wi ya of the Country, that Knight 
was in by the Preſentation of Lord R. 2 
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0 Bill of Exceptions, this came on Error into 

e K. B. where the better Opinion was, that thie 

8 Evidence was allowable ; the Regiſter” which 

- was the proper Evidence being ſilent. A 

* Preſentation may be by Parol, and what com-. 

r mences by Parol, may be tranſmitted to Pof- 

A eng, by Parol, and that creates a general Re- 

Ty  putation; + © Le, 

m The ark Neben Rule is, That 10 1 
of Caſes where A por Character or 'Behavi- 

r. our is put in Iſſue; Evidence of particular 

as Facts may be admitted: But not Where it 

Id comes in collaterally. This-has/ſometimes 

to _ occaſioned a Qxueſtion in Chaneery;>whether 

9 it was in Iſſue or not" As Where à Hill 4 
80 drough how a Kept-Miſtreſs for an Annuit)y J : 
dle the Defend ant 1 ſaid: Slie Was ee 
ve 0a lewd Woman of infamous Chaructet be- 

vas „ fore-Mri F. became eee with her ;” 

F's and held to be ſufficiently putting hef Cha- 

ive racter in Iſſue, to enable the E Defendatit to 

ons particular Facts. But Trek 4 

ght by a Wife, che Hiiſband in His 

the — laid; 5 She had not behaved herſelfiord Done. 


in „with Duty and Tetiderneſs to Him, as be-raile » Lady 
bt; came a virtuous Weman, much ies His Pom. Proc. 


tra- Wife; this was held not to put Adultery in 234. 
viſt Iſſue, ſo as to enable the 80 1010 _ 
iſter ticulat Facts In an Action for criminal Oon- N ente u 
gbt, verſation; the Defendant may give in EvidenceMaifton. per 
ace, particular Facts of the'Wite's' Adultery With Will wn 
ted, others; or having a Baſtard before Wege mail 7 
the becauſe by bringing the Action, the Hulband 
igbt by Het general Beliagiourvit Iſſue: And as 
CONE e Facts, 9 
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he may call Witneſfes to — 
racter. 560 in Caſes where the Defendant's 
Character is put in Iſſue by the Proſecution, 
the -Proſecutor may examine to particular 
Facts, for it is impoſſible without it to prove 
| Charge. Vet there is one Caſe of that 
Sort 1 in Which the Proſecutor is not allowed 
to examine to any particular Fact, without 
giving previous Notice of it to the Defend- 
ant; and that is, where a Man is indicted for 
being a common Barretor; and the Reaſon is, 
ſuch Indictments are commonly againſt At- 
tornies, whoſe Profeſſion it is to follow Law 
Suits 3 and it is a difficult Matter to draw the 
U ine between that n as a Barretor ; 
mY ae therefore it makes it neceſſary for him to 
know what: Facts are to be given in 
13 that he may 2 epared to ſhew, 
chat ep was fairly em Kae Caſes, 
and acted in his Proteſt ion. But in other 
criminal Caſes, where the Defendant's Cha- 
rater is not put in Iſſue, the Proſecutor can- 
naot enter into the Deſendants Character, 
1 unleſs the Defendent enables him ſo: to do, 
wh 35 calling Witneſſes in Support of his Cha- 
* racter, — even then the Proſecutor cannet 
125 .-- Examine to particular Facts, becauſe the gene- 
ral 1 of the Defendant was not put 
| -Þ Ifvc,; but comes in collaterally. For the 
N 23 157 b m 


1 e Reaſon, if you would impeach the Cro- 
a, ee of a Witneſs, you dan examine 2 
10 01 2 „ general Character, and not to 

* Fate eren Man'is ſuppoſed w br capable 
ee the one, but it is not likely he 
hot jt be-prepared-t0 anſwer the other with- 
8 25 out 


ff ͤ v 


Freiern 


Bvidrute was admitted te prove 


| -Bviderice w prowe Which Manor he inten- 


tine An 
that whick ap 
iel Ded or I 
 Avernivnt. ; — te in Fffect to- 
that paſs wich dul Deed, Which the Law ap- 
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ut Notice; and usletb his general Chu 
rater ee, is n 96+ = ED | 
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The fifth g oral Rule is, Ss} oh 

Goran! dete, rifieatione e, — T 
tex Maio oritur i mn Vordficat ivne facti Fol- 


tan Therefore where the Teftatrix' deviſed Jones and 


worrage 
Tr. Tg 


her Eſtate to her Colin Fohy Cheer ge be- 
ing bath Futher and;Son- of that Name 


e, Co Co. % 
Soi eas the Petſdm rieant; Tor — Eero 
Obhechon aroſe tom parol 'Evidents, and 
hr rol Evidence ought'tobeadibiitrel 
to unßwer it. 80 if a Mam having e . 676. 
nors called Due, Ievies a\Fihe-oÞ the Matidr 


of Dult, 'Circumftances may he glven in 


ed; for this ig hot to:contradift'the Recor, 
2 to it. Lord Buton in his Reading | 
upon thib tains diſtinguiſhes! Ati Res i Min 15 15 
.ivitb and dates, LE 
2s bat vrhick ſeechs certain and without 
:Aawbiguity, for any Thing that appears ph 
the Derd or Inſtrument; but there is ſeme 
collateral Matter edit of che Deed, that WP 
biguiry ;: but 20m biguitas puren, i. 
ars to he ambizovus won 
ent, is never holpen by 


points fall not paſsbm by Deed; therefbre 
-where — Name 18 totally emitted, Ballis and 


_ -parol:ividerieg'ccantor'i be admitted to fhew huh Be- 
who wag meant; and a- exp. Evidence Will neral, 29 Jan. 
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which; is patent, much- leſs will it be ad- 
| mitted to alter the d. ee Meaning of the 
Lowkeld and Will: Therefore, en a Man gave two 
Denchan, thouſand Pounds to his Brother Joln, and in 
a G. hl“ Caſe of his Death, to his Wife, Lord Chief 
JIuſtice Lee would not ſuffer Proof to be given 
that the Teſtator meant his Brother ſhould 
1 2% 238 it only during Life. But where A deviſed 
| Lake, 8 Nor four hundred Pounds to his Wife, and made 
In, her Executrix, without diſpoſing of the Sur- 
. plus Lord Chancellor admitted parol Evi- 
dence to ſhew the Teſtator meant his Wife 
| ſhould have it, for there was no Ambiguity in 
. + + , the Will, nor was it to alter the apparent 
Intent of the Teſtator, for by Law ſhe was 
antitled to the Surplus as Executrix, therefore 
the Evidence was admitted only to rebut the 
Equity. But, in Broum and Selin, 3 in Dom. 
Proc. 1734, the Teſtator having expreſly de- 
| viſed the Reſidue of his perſonal Eſtate to 
= his Executors, one of whom owed him Mo- 
_— ney upon Bond, parot Evidence was refuſed 
to be admitted, to prove the Teſtator meant 
to extinguiſh the Bond Debt, by making the © 
; Obligor Executor; for that would have been 
to have altered the apparent Intent, and not 
imply to have rebutted an Equity. /. 
The ſixth general Rule is, In every Idue 
he Albrmmve 6 is to be proved. A Nega 
cannot regularly be proved, and there 
is ſufficient to deny what is affirmed until * 
bpbe proved, but when the Affirmative is _ 
4 "my 5 ved, the other Side may conteſt it with op- 
0-7 N Proofs; for this is not properly 


n * a * but the Proof 


4 


me Ti#ox 


: ROE CE. 


Propofition ſtent with What is 
affirmed ; as of 2 — be charged wich 
a Treſpaſs, he need only make 'a general = 
Denial of the Fact, and if the Fact be proy- le 
ed, then he may prove a Propofition inconk 
ſiſtent with the Charge, as that he was at an- 

other Place at the Time, or the like. © 

But to this Rule there is an Exception of 
ſuch Caſes, where the Law prefumes the Af- 
firmative contained in the Iſſue. T herefore, | 

in an Information "againſt Lord Halifax for 
refubing to deliver up the Rolls of the Auditor 
of the Exchequer ; the Court of Exchequer 
put the Plaintiff upon proving the Negative, 
vir. That he did not deliver them; for a Per- 
ſon ſhall be preſumecl duly to execute his Of- be 

fice till the contrary appear, 

The ſeventh general Rule i is, That no l. + in J 
dence need be given of what is agreed by tho 1 
Pleadings. For the Jury are onl ſworn 5 try 5 wil . = 
the Matter in Iſſue between the Parties, fo that 
nothing elſe is properly before them, In Re- Dy. 183. 9% 
plevin, the Defendant — taking the Cattle d. | 
Damage feaſant in Loco in quo as Parcel of 
his Manor of K. the Plainti lied, that it 
was Parcel of the Manor of” and made 
Title to it, and traverſed that the Manor of K. 
was the Freehold of the Defendant; He was 
not permitted to prove that K. was no by 
for'that i is admitted by the Traverſe. 

The Jury cannot find any Thing againſt 
that which the Parties have affirmed and 555 
mitted of Record, though the Truth be con- 2'Co. + 
trary; but, in other Caſes, though the Parties © 
9 to * the Jury are 

3 : not; 


N 


— 


no inn n 
2232 nine Months after the Execution, 
| and alter the: Neath. of the, Obligor. 
Paſc, 4 An. la Treſpaſs tor throwing down an cry 
B R. Salk. ing away Stalls, as to. all the Treſpaſs 
„ throwing them down, the Defendant pleaded 
Not Guilty ;- and as ſ the throwing them 
down, a ſpecial Ib Sede, and therein juſti- 
hed. both the throwing! down. _ carrying 
away; and on the Ing joived, the 3 at 
; fn Allizes would: not try whether the: | 
9 5 were Guilty or not of carrying = 
talls, becauſe: they had:-confeſſed it by 
Wer We and on Motion for a pow 
nied, hecauſa the Jury could 
c Defendants: Not Guilty contra 


by 4», 1151 
e eighth ee 
EVET à Dan cannot have Agvantage 
wo Matter by pleading © he may give! 1 in in 
yſdence onthe. geperal Hſue. For E 
canngt juſtify the killing. another, there 
8 he may give the {pecial Matter in Ei- 
F dence on the general Iſſue, as that it was 
HB 4 85 240 e De fendengo, Sc. do in Froyet for Goods, 
3 Poacher may give in Bvidence, trat tic 
* Fes. em for — 5 1 


ot Guilty, „ becauſe” he 


t it 8 be otherwiſe ar tak 
ing the Ga cdu thare — might hare 
Pleaded it. zl; 


"The — general Rule. 16, That wy the 
Subſtance. of the Iſſue is proved; that is ſub- 
Lad Innen 8 Ae cutting 
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Co. 284 
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twenty Aſhes, Proof that he cut ten is ſuff- 


cient, for in Effect the Iſſue is Waſte or no 
Waſte. So in Debt upon a Bond conditioned 
to perform Covenants,' and Breach aſſigned 


9 


in cutting down twenty Trees; So in Account, Hob. 15. 
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if the Defendant pleads an Account before A. Rolle pee 


and B. and iſſue ereon, Proof of an Account 


before A. is ſufficient. But if the iſſue wWas 
whether A. and B. were Church-wardens, 
Proof that one was and ene would 


not be ſufficient. 8; Jing 
I che Iſſue be, whathy awer 3 
dies Proof wel, ben, 
Hut” now is, Lord Di cient, 


TO o + 
x 7 7755 e 
; a 5 . a" , N 1 * * 5 2 22 * 2 2 . 4 
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Replevin, if the Dill 
feafant, the ' Plaintiff Yu 
and avers, that che Were levant an 
couchant, and Iſſue tera: Proof only for 
Part of the Cattle is not fufficient. 


- In Error to reverſe a Fine, for that the bus 2% - 


Plaintiff was beyond Sea, &c. if the-Defendant 


pleads that the Plaintiff returned into the 
9 — in po ge = and Iſſue thereu 

at he returned at any Time 

8 foe Years, it is ſufficient.” In Debt | 

againſt an Executor, the Defendant pleads, 188 64 4 

chat the Teſtator was taken in Execution by Hob 3; 41 

roved'! that he was taken 


pon, if it 


a Ca. ſa. if it is 
by an Alias Ca. 


it is enough, but Proof 


that he had deen taken by a Capias pro 

Pine, or by a Capias Utlagatum, would 2 
have maintained the Plea, If Outlawry, at 
te Suit of B. is r and che Record 
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prove Outlauy at, the Syit of C it is lui 

Went. the (sf $1 . MH F ** 5 
enp's Cafe, Debt upon Band againſt the — 7 
0 Her. e Brother and Heir to J, S. upon Iſſue Riens 

pen Dadrent, a ſpecial Verdict that the Obligor 


by 64. Was leilgd in Fee, had Iſſue, and. died filed, 


” 


. u. (But uf . J 
arth, 126, Sons Uh Tail, Re 2 


and that the Iſſuę died without Iſſue, where- 
2 wp —— 1 to Re * 


ng as —— Heir 4 
to his Brother, nag 5 he would charge him 
as collateral Heir, he rel to ren ade 

 Þecial Declaration. e 

ö 2 $7 war pied 


er to his oyn Right 


f 

4 

8 7 r Life, Remajnder to his Belt an — —— al 
\ 

þ 
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and enters into a Bondi and dies, leav- MI 

Son, Whosclies without Iſſue, where- 7 
pH the Uncle enters, he may be charg- 0 
ed as Brother and Heir: of A. fot: he muſt h 
. to him Who: was Jaſt actu- 0 
al. ly, ſeiſed 1 Þ F 11. 3 — 2 5 8 1 4 Sf | 
lit is neceſſary SO e N 
hending this Rule to ſee here Mode t d 
Hema is of; the Subſtance Abet for to 
wherg, it is, it uſt be proved- en ien, ity 

Where thei fue 3 joined, onithe; Point f l 
dhe l gion, there MAamoet Har ma is mere Form, he 
dnd need not be proved; as where a Der Su 


mandlant in Caſa praviſo, Sdugte al an Aliena- . 
ſttion in Fee, angithe, Tenant. lays, hon aliena- ITI 
. wit Modo ef orma, and the . Jury find (or = ] li 
Evidence is given), of an Alienation in Tail, Po 

it is ſufficient, e Foint and Giſt of the He 
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Weit 8 Whether Peuant in Dorer aliened 
to the Diſheriſon of the Demandant. So in Pope «+ Skins 
Replevin, where. the Defendant avowed the Hob. 74. 


moner Damage feaſant, the 


taking 


Plaintiff in. Dor ſaid J. S. 32 I. 
Houſe and Land, whereto he had Common, 15 . 


and demiſed unto: him the thirtieth of March, * 


to hold from the Feaſt of the Annunciatin 


ext befote for a Vear, the Defendant tra- 


pr" the Leaſe Modo & Furma ; the Jury 
found that J. S. made a Leden Bile 


ti on tha 7 pv of, ng + for. cine 


by Force thereof — po —— | 
it muſt not depart} altogether from the Form 


of the Ifluc,,.a if it had 1 thathe 
NEE: 21h 2271p 10 of 0990 Forlri +» is 
L. brought aha Action upon 4 3 beit 

Note of thirty Pounds, to which the Defen Naish. - 

dant r the Plaintiff Was indebted 

to him in a larger um of Money, ſcilicet, fu 

ty Pounds, .which far cxeeeded,cthe Damage 


laid in the Declaration: z Plaintiff replied; that 
he was * net indebted 


the Defendant in the 

Suni of 133 — — and on | 
Demurren (for che Plaintiff might. for any hs 8456 * 
Thing #PPFaring: to the.\Contrary: in his Re- | 


plication, we the Deſendant fifty-nine 


ounds, ninetsen Sbillingss ant eleven Pence 
Helfpenny, i 


2405 1 terial 
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| ene Count: held that the Subſtanee of 
| ot n A dhe Replication was, that the Plaintiff was 
* not indebted to the Defendant; in ſo much as 
would exceed his own Demand in the De- 
—_ relaration; and that was the zeſtion for the 
Joy ». Ro- ,Court and Jury whether he was fo indebted 
Sec yo the Defendant as to exceed his Demand, 
in Scac. and not' preciſely how much: And a Caſe 
was cited by Mr. Fiimer, which was allowed 
to be Law, where in Debt upon Bond, Con- 
dition to pay a thouſand Pounds, Defendant 
aded, that at the Time of the Bill the 
| aintiff owed the Defendant one thouſand 
1 tive hundred Pounds, to which Plaintiff repli- 
dec, that he was not indebted to him in one 
thouſand five hundred Pounds Mods et Forma 
as altedged;: and Iſſue thereon, and Verdict 
for Plaintiff, and vpon Motion in Arreſt of 
Judgment, one Queſtion: was,” whether Ifſuc 
Was well joined and held it was. 
e O⁰ by Leſſee againſt! Leſſor, Breach 


White and © 
Bodinam, 


1 Salk. 260. aſſigned on the Covenant for 2 Enjoyment, 


» 1937.1 for: that the Leſſor ouſted —Plea, that 

duo entered to diſtrain for Rent, and traverſes, 
what he euſted him de Priemiſſs, and the 
Plaintiff: demurred, for that be did not tra- 


15 that e him _ Prams yor of 
art thereofi Saad per Curiam 
= ant'Proofof any Pa Andie Plain Joi 


dd Ive, would have ſufficient. Hy 
Co. Lit. 26. But when a collateral Point in Pleading i 
5 truverſed, then Moto ei Forma is of the Sub- 
ſtanee of the Iſſue, and maſt be proved; as if 
1 Feoſſment is altedged by- beds) and this is 
ene 7 und it is/ war ra 
101 | N e 
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of Froffment of one, there Modo ef Forma is 

as material : So if a Feoffment is pleaded by Co. Lit. 281. 
as MW Decd, and it is traverſed ab/gue hoc quod Feof= 
e- uit Mode of Forma, the Jury cannot find a 
he Feoffment without deed. But though thelbid. L. 281, 
ed Iſſue be upon a collateral Point, yet, if b; 
d, finding Part of it, it ſhall appear to the Court 
iſe that no ſuch Action lies for the Plaintiff, no 
ed more than if the whole had been found, there 
n- Modo et Forma are but Words of Form; as 
nt in Treſpaſs, Quare Vi et Armis, Defendant. 
he leads, 5 the Plaintiff holds of him by 

Fealty and Rent, and for Rent behind he 

came to diſtrain, and the Plaintiff denies that 
he holds of him Modo et Forma, and the 

"= find (or Evidence prove)that he holds of 
him by Fealty only, the Writ ſhall abate, for 

by the Statute of Marlb. c. 3. no Tenant can 

maintain Treſpaſs againſt his Lord, ſo the 

Matter of the Iflue is whether he holdeth of - 

him or not; but it would have been other- 

wiſe in Replevin, for there the Avowant be- 

ing to have a Return muſt make a good Title 

in omnibus. 
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By the late Lord Chief-Baron Gilbert,. — 45. 4d. 
X. The Practice of the High Court of Chancery in Ireland, 25. 2d. 
XI. The Accompliſhed PraQiſer in the High Court of Chancery, 
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